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BEFORE THE ILINOIS POLLUTION CONTROL BOARD

ROCHELLEWASTEDISPOSAL, L.L.C. )
)

Petitioner, ) No. PCB03-218
)

vs. )
) (PollutionControlFacility
) Siting Appeal)
)

CITY COUNCIL OF THE CITY OF )
ROCHELLE, ILLINOIS, )

)
Respondent. )

PETITIONER’S POST-HEARING BRIEF

I. Introduction

ThePetitionerin this petitionto reviewdenialofsiting,RochelleWasteDisposal,

L.L.C. (“RWD”), filed an Applicationfor ApprovalofaPollution ControlFacilitywith

theRochelleCity Council on November22, 2002,pursuantto Section39.2 oftheIllinois

EnvironmentalProtectionAct (“theAct”). 415 ILCS 5/39.2. TheApplicationrequested

localsiting approvalfor expansionoftheRochelleMunicipal Landfill No. 2 (“the

existing facility” or“the RochelleLandfill”) locatedin Rochelle. TheApplication

consistedofan eight volume6,122pagedescriptionoftheproposedfacility (“the

Expansion”or “the SubjectSite”) aswell as11,980documentsfiled with theIllinois

EnvironmentalProtectionAgency(“the Agency”) pertainingto the existing facility. ~

Affidavit ofDanielL. Zinnen,App. Ex. 128.
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After afive daypublic hearingbeforetheCouncil’sHearingOfficer, beginning

on February24, 2003, andendingon March4, 2003,1theHearingOfficer recommended

approvalofsiting (HearingOfficer FindingsofFact,ConclusionsofLaw and

Recommendations2 (“HearingOfficerReport’~)),andbothheandtheCity Staff

concludedthat all thestatutorycriteriahadbeenmet. ~ City StaffFindingsofFact-

ConclusionsofLaw (“City StaffReport”). Nevertheless,theCity Council, withoutever

meetingto conferwith oneanother,theirstaffor theirexpertconsultants,convenedon

April 24, 2003,and,without deliberation,votedto denysiting, finding thatthePetitioner

hadnotshowncompliancewith Criteria (i) (need),(ii) (design,locationandoperation),

(iii) (incompatibilityand effecton propertyvalue),(vi) (traffic) and(ix) (regulated

rechargezone). FourdayslatertheCouncilpurportedto reopenthehearing,voting to

correcttheirobviouserror on Criterion (ix) andto imposecertainconditionsin theevent

ofaBoardreversal.

ThePetitionerfiled a timelypetitionfor review, andtheBoard’sHearingOfficer

heldahearingon December10, 2003. ThePetitionerassertsboththatthe Council

violatedfundamentalfairnessandthat its decisionon thevariouscriteriawasagainstthe

manifestweightoftheevidence.

II. The siting processand procedureswere fundamentally unfair

A. Introduction

TheRochelleCity Council’s sitingprocessviolatedfundamentalfairnessforthree

majorreasons.First, theCouncil madea legislativedecisionbasedon political

‘Referencesto the local siting hearingtranscriptareby dateandpage(~&,Tr. 2/2470,C6719),and
referencesto therecordpagesare includedbutmaybe slightly inaccuratebecause-some-o-f the-recordwas
duplexed.Referencesto thePollutionControl Board(“Board”) hearingon December10,2003,areby
transcriptpageonly with no date.
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considerationsratherthantheevidence. Second,the Council did thatbecauseits

decision-makingprocesswastaintedby inappropriateexpartecommunicationsbetween

Council membersandopponentsoftheapplication,suchastheConcernedCitizensof

Ogle County(“CCOC”), who wasaformalparty to theproceedings.See,e.g.,E & B

Hauling,Inc. v. PCB, 116 Ill.App.3d 586, 606, 451 N.E.2d555, 571,71Ill.Dec. 587, 603

(2d Dist. 1983),aff’d, 107 I11.2d33, 41 N.E.2d664, 89 Ill.Dec. 21(1985).Third, after

thehearinghadendedandafinal decisionrenderedon April 24, 2003,theCouncil met

againon April 28, 2003, andpurportedto reconsiderandrevisethedecisionwithout

noticeto thePetitioner.

B. The Council madean inappropriate legislativedecisionbasedonpolitics,
not evidence

ImmediatelyaftertheApril 24, 2003, meetingdenyingsiting two Council

membersinformedareporterthat theyhad decidedthecasein accordancewith public

opinion. CouncilmanKissick statedimmediatelyaflerthevote:

My gut feeling go [sic] in wasI didn’t seeanysignsin anybody’syard
supportingthe landfill. .. . I really felt basedon public input thattheydid
not was[sic] this landfill. I felt theothermembersofthecouncil felt they
hadbeenelectedby thepeopleandthat thepeoplehadspoken.... Myjob
up thereis to representthemajority ofthepublic.... Thepublic
opinion against this wasoverwhelming. It wasn‘t evenclose. Rochelle
NewsLeader“Councilmenrejectlandfill expansion”(April 27, 2003),
Petitioner’sExhibit No. 2 (emphasisadded).Tr. 122.

CouncilmanBubik saidessentiallythesamething:

I votedthe way the citizensofthis town wantedit to go.... Thepeople
ofthis areado notwantamega-landfill. ThemessageI wasgettingwas
thatwedidn’t want it. RochelleNewsLeader“Councilmenrejectlandfill
expansion”(April 27, 2003),Petitioner’sExhibit No. 2 (emphasisadded).
Tr. 62.
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In actingon theRWD siting application,theCouncil wasrequiredto actasan

adjudicativebodyandmakeits decisionin amannerthatwasconsistentwith

fundamentalfairnessanddueprocess.Instead,theCouncil madeits decisionasif it were

apurelylegislativebody andnot subjectto dueprocessconstraints.Thelegislative

characteroftheCouncil’sactionis demonstratedby thefollowing: (1) the Council

members’post-decisionalcomments,whichareadmissible;2(2) theexpartepolitical

pressuresappliedby the CCOCandothersitingopponents(which createdan “appearance

ofimpropriety” and“may” well haveinfluencedthe decision);(3) theCouncil members’

utterfailureto everconferwith oneanotherat anytimeprior to orduring themeetingat

which theirvotewastaken;(4) thefailureof theCouncilto considerordiscussthe

recommendationsoftheirstaff, theircounselor theirenvironmentalconsultants;(5) the

failure ofthe Council to consideror discusstherecommendationsoftheirownHearing

Officer; (6) theCouncil’s failure to give anylegitimaterationaleor reasonsfor its

deci~ionon thevariouscriteria; (7) theCouncil’scompletelyunsupportedfinding asto

Criterion(ix) (regulatedrechargezone)and(8) the Council’seffort to coverup the

essentiallypolitical natureoftheirerroneousdecisionthroughan exparte reconsideration

four dayslater.

At theoutsetit shouldbe saidthat therehasbeenunfortunateambiguityand

contradictionunderIllinois law regardingwhetherlocal siting authoritiesactlegislatively

orjudicially underSection39.2oftheAct andwhatthatmeansto thedemocraticand

adjudicativeprocesses.Thus,undertheAct asiting authoritymembercanparticipatein

decisionmakingdespitehaving “publicly expressedan opinion” (415ILCS 5/39.2(d)),but

2 See,e.g.,U.S. v. HookerChemicals& PlasticsCorp., 123 F.R.D. 3, 12 (Appendix) (W.D.N.Y. 1988),

discussedin Petitioner’sHearingBrief (HearingOfficerEx. 1).
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Boardandjudicially createdexpartecontactrestrictionspreventpost-filing lobbying

effortsto changesuchan opinion— at leastif “prejudice” canbeproven. Provingactual

prejudice(i.e., that thepolitical efforts weresuccessful)is nearlyimpossiblebecausethe

decisionmakers’“internal thoughtprocesses”arenot subjectto question.SeeDiMaggio

v. SolidWasteAgencyofNorthernCook County,PCB89-138, *3 (1989). Siting

proceedingswill only be fair andeffectiveif thisconfusionis eliminatedto makeclear

thattheprocessis adjudicatoryandjudicial, not legislative,andthat theappearanceof

improprietywill notbe tolerated— particularlywhencausedby aparty to the

proceedings.

A local siting authorityacts“as aquasi-judicialbody” (WasteManagementof

Illinois, Inc. v. Pollution ControlBoard, 123 Ill.App.3d 1075, 1080,463 N.E.2d969, 973,

79 Ill.Dec. 415,419 (2d Dist. 1984))and engagesin “adjudication,”not “rule making,”

underSection39.2 of the Act. See,e.g.,B & E Hauling, 116 Ill.App.3d at 598, 451

N.E.2dat 566, 71 Ill.Dec. at 598. However,someprecedenthassuggestedthat a local

siting authority“may find theapplicanthasmetthestatutorycriteriaandproperlydeny

theapplicationbaseduponlegislative-typeconsiderations.”SouthwestEnergyCorp. v.

Pollution ControlBoard,275 Ill.App.3d 84, 91, 655 N.E.2d304, 309,211 Ill.Dec. 401,

406 (4t1~Dist. 1995). Contra IndustrialFuels& Resources/Illinois,Inc. v. Pollution

ControlBoard,227 Ill.App.3d 533,550, 592 N.E.2d148, 159, 169 Ill.Dec. 661, 672 (1st

Dist. 1992) (applicationmustbe approvedif statutorycriteriaaremet regardlessof

“political or socialor economicconsequences”).Thesuggestionthat siting is a

legislative,ratherthana quasi-judicial,functionhasled to thefurtherpropositionthatthe

local governingbody “is not held to thesamestandardsasajudicial body.” Southwest
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Energy,275 Ill.App.3d at 91,655 N.E.2dat309, 211 Il1.Dec. at406. SeealsoLand &

LakesCo. v. Pollution ControlBoard,319 Ill.App.3d 41, 50, 743 N.E.2d188, 195, 252

Ill.Dec. 614, 621 (3d Dist. 2000)(same);WasteManagementofIllinois, Inc. v. Pollution

ControlBoard, 175 Ill.App.3d 1023, 1043,530N.E.2d682, 698, 125 Ill.Dec. 524, 540

(2d Dist. 1988)(“Further,expartecommunicationsfrom thepublic to their

representativesareperhapsinevitablegivenacountyboardmember’sperceived

legislativeposition,albeit in thesecircumstances,theyactin anadjudicativerole as

well”). That,in turn,hasledto the“catch-22”describedin thePetitioner’sHearingBrief

(HearingOfficer Ex. 1) — thevictims of expartecommunicationshavebeenrequiredto

proveresulting“prejudice” withoutbeingpermittedto explorethedecisionmakers’

internalthoughtprocesses,but decisionmakershavebeenimproperlypermittedto testify

thattheexpartecommunicationsdid notaffect theirdecision.

It is time for theBoardandthecourtsto makeclearthat local siting authoritiesact

in an unequivocally“quasi-judicial” capacity,thattheirdecisionsunderSection39.2 of

theAct maynotbebasedonpolitical considerationsandthat expartecontactswill be

scrutinizedon an objectivebasis,noton thebasisof thedecisionmakers’self-serving

assertionsof no prejudice,just astheywould bein anyotherjudicial or administrative

adjudication. Thus,reversalshouldberequiredwithoutany showingof actualprejudice

if theexpartecontacts“may haveinfluenced”thedecisionin that a“disinterested

observer”might questionthedecisionmakers’impartiality (B & B Hauling, 116

Tll.App.3d at598, 451 N.E.2dat566, 71 Ill.Dec. at598)or theycreateanappearanceof

impropriety.
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Wherethereis an appearancethat thedecisionwasbasedon political pressure,

not theevidence,that establishespreciselysuchanappearanceof impropriety. $ç~Ill.

S.Ct.Rule 63A(1) (“A judgeshouldbeunswayedby partisaninterests,publicclamor, or

fearofcriticism”) (emphasisadded).This standardappliesequallyto anyadministrative

adjudication. See,e.g.,Peopleex rel. Wangelinv. St. LouisBridgeCo., 357 Ill. 245, 191

N.E.300, 304 (1934)(tax assessmentproceedingsin whichcourtheld: “The rightsofthe

individual andofthepublic cannotbedeterminedaccordingto public clamor andoutcry.

No administrativeboardandno courtcanrelieveitself of its duty orobligationto follow

the law by yieldingtopublic demandin theadministrationofthedutiesintrustedto it”)

(emphasisadded).

If ajudgeengagesin inappropriateexpartecommunications,the issueof

disqualificationis notbasedon thejudge’ssubjectivebeliefasto whetherhis impartiality

hadbeencompromised,but on theobjectivestandardofCanon3 oftheCodeofJudicial

Conduct: “A Judgeshalldisqualify himselforherselfin aproceedingin which,the

judge’s impartiality might reasonablybequestioned....Ill. S.Ct.R. 63C(1). Seealso

28 U.S.C.455(a)(disqualificationrequiredif federaljudge’simpartiality might

reasonablybequestioned).Thequestionis whether“[a] thoughtfulobserverawareofall

thefacts. . . would concludethat[the expartecommunication]. . . carriesan

unacceptablepotentialfor compromisingimpartiality.” Edgarv. K.L., 93 F.3d256,259-

60 (
7

th Cir. 1996)(discountingjudge’sassurances“that hewouldhaveanopenmind,”

relying insteadonwhether“an objectiveobserverwould doubtthat”).

Theissuethenis notthecourt’s own introspectivecapacityto sit in fair
andhonestjudgmentwith respectto thecontrovertedissues,butwhethera
reasonablememberofthepublic atlarge,awareofall thefacts,might
fairly questiontheCourt’s impartiality. This is anobjectivestandard.. .
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U.S. v. Ferguson,550 F.Supp.1256, 1259-60(S.D.N.Y. 1982)(emphasis
added).

SeealsoStatev. Mann,512 N.W.2d528, 532 (Ia. S.Ct. 1994)(“thetestis not whether

thejudgeself-questionshis ownimpartiality, butwhethera reasonablepersonwould

questionit. Thus,anobjectivetestis substitutedfor apurelysubjectiveone”). Partiesto

siting proceedingswho, like thePetitionerin thiscase,attemptto follow theruleswill be

inevitablyprejudicedby thelobbyingeffortsofthosewho chooseto treattheprocessas

purely political and legislative.

Fortunately,a recentdecisionoftheIllinois SupremeCourtprovidesspecific

guidancefor theBoardon theapplicabilityofdueprocessrequirementsto this siting

proceeding.UndertheIllinois SupremeCourt’srecentruling in Peopleex rel. Klaerenv.

Village ofLyle, 202 Ill.2d 164, 183, 781 N.E.2d223,234,269Ill.Dec. 426, 437 (2002),

thesiting hearingin this caseis clearly“administrativeor quasi-judicial,”not legislative,

because“the propertyrightsofthe interestedpartiesareat issue,”and“[t]he municipal

body actsin a fact-findingcapacityto decidedisputedadjudicativefactsbasedupon

evidence.”Klaereninvolveda specialusepermit in azoningcase. In a specialuse

permit,thegoverningbody haspreviouslydecidedthat thepropertyin questionis

suitablefor theproposeduseif certainconditionsorcriteriaaremet. Thepurposeofthe

permithearingis to determineif thespecificcriteriahavebeenmet for its approval.That

is exactlythe sameasthecircumstancesin thiscase. HeretheCouncil hadalready

decidedthatthePetitioner’spropertywassuitablefor useasalandfill as evidencedby

theHostAgreement(AS208-61)andrelatedintergovernmental,annexationand zoning

ordinancesandagreements.A5663-5747.Thepurposeof thesitinghearingwasto

determineif thespecificcriteriafor approvalof a landfill weremet. Thus, thePetitioner
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is just asentitledto “thedueprocessrightsnormallygrantedto individualswhose

propertyrightsareatstake”(Thi4~)aswerethepartiesto the specialuseproceedings

involvedin Klaeren.

If siting hearingscontinueto betreatedaspartlylegislativeandpartlyquasi-

judicial, two unfortunateconsequenceswill follow. First, siting applicantswho comply

with thebanagainstexparte communicationswill bedeprivedoftheFirstAmendment

rightsexercisedby thosewho chooseto ignorethosequasi-judicialrestrictions,andthe

democraticprocesswill berenderedunfair. See,e.g., GreaterNew OrleansBroadcasting

Association,Inc. v. U.S.,527 U.S. 123, 190 (1999)(evencommercialspeechmaynotbe

restrictedunlessgovernmentbearsburdenofprovingsubstantialinterestdirectly

advancedwithout “exemptionsand iii consistencies”imposingbanon somepersonsbut

not others). Second,if thesinequanon ofsiting approvalis asuccessfullobbyingeffort,

thehearingprocesswill becomelittle morethanashaminsofaraspolitical successwill

almostalways trumpanyevidentiaryproof. If localpoliticiansarefreeto basesiting

decisionsuponpolitical considerations,but anearlyimpossiblestandardofreviewis

imposedto setasidetheir supposedlyquasi-judicialdeterminations,thesiting process

will offer little protectionto theenvironment. Politically successfulapplicantswill

inevitably win siting approval,andunsuccessfulopponentswill almostneverbeableto

establishthat thesiting authority’sdecisionwasagainstthemanifestweightofthe

evidence. See,e.g.,Lowe Transfer,Inc. v. CountyBoardofMcHenryCounty,PCB 03-

221 (October2, 2003)(county’sbriefnotingthatpetitionerwasonly ableto locate12

caseswheretheBoardor appellatecourtshad actuallyreverseda localsiting decisionon
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anycriteriaout ofthehundredsof suchcasestherehavebeen).3Thus, it is extremely

importantto clarify thatlocal siting authoritiesactin apurelyquasi-judicialcapacity,that

political considerationsarecompletelyinappropriateandthat expartecommunications

will be scrutinizedfor anappearanceofimproprietyorwhetherthey“may” have

influencedthe decisionwithoutanyrequirementthat actualprejudicebeprovenbecause

no evidenceofthedecisionmakers’“internal thoughtprocesses”is admissible.~

HearingBrief (HearingOfficer Ex. 1).

Whatthenarethe attributesof“dueprocess”that applyin theRWD siting

proceeding?Onceit is understoodthat local councilmembersactin a quasi-judicial

capacityin connectionwith sitinghearings,it necessarilyfollows thattheyindeedshould

beheldto thesamestandardof impartiality asajudgeor administratorinvolved in any

adjudicationof propertyrightsor “valuableprivilege.” SierraClub v. Costle,657 F.2d

298,400(D.C. Cir. 1981). An “appearanceof biasor prejudicecanbe as damagingto

thepublic confidenceasactualbiasorprejudice,”and‘~judicialconductprinciples”are

“applicablenot just to judgesbut to administrativeagents,commissioners,referees,

mastersin chancery,or otherarbitersofquestionsoflaw or factnot holdingjudicial

3

CountyofKankakeev. City ofKankakee,PCB03-3 (2003) (Boardreversedcity s sitingapprovalbecause
decisiononCriterion2 againstthemanifestweightof theevidence);CDTLandfihlCorporation v. City of
Joliet, PCB 98-60(1998)(Board reversedcity’s siting approvalbecausedecisionon Criteria2, 6 and8
againstthemanifestweightof theevidence);Larry Slatesv. Illinois Landfills, Inc., PCB 93-106(1993)
(Boardreversedcity’s sitingapprovalbecausedecisionon Criterion1 againstthemanifestweightofthe

evidence1); IndustrialFuels v. Pollution ControlBoard, 227 Ill.App.3d 533, 592N.E.2d 148, 169Ill.Dec.
661 (1st Dist. 1992)(AppellateCourt reversedboththePCB andthecity’s decisionto denysitingapproval,
finding thedecisionsagainstthemanifestweightof theevidenceon five criteria); WasteHaulingInc. i~

MaconCountyBoardv PCB 91-223(1992) (reversalasCriteria2 and6); CleanQualityResources,Inc. v.
Marion CountyBoard,PCB 91-72 (1991)(reversalas to Criterion3); A,R.F.Landfill, Inc. v. LakeCounty,
PCB 87-51(1987)(reversalas to Criterion3); IndustrialSalvage,Inc. v. CountyBoardofMarion, PCB 83-
173 (1984)(reversalas to Criterion2); WattsTruckingServicev. CityofRockIsland,PCB 83-167(1984)
(Board reversedcity’s siting approvalbecausedecisionon all criteria againstthemanifestweightof the
evidence);Frinks Industrial Wastev. City ofRockford,PCB 83-41 (1983),aff’d, City ofRockfordv.
Pollution c’ontrol Board, 125 Ill.App.3d 384,465 N.E.2d 96, 80Ill.Dec. 650 (2dDist. 1984) (reversalof
city’s denialbasedon irrelevantproximity to school).
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office.” BusinessandProlessionalPeoplefor thePublic Interestv. Baniich,244

Ill.App.3d 291, 296, 614 N.B.2d341, 345, 185 Ill.Dec. 207, 211 (lstDist. 1993) (ICC

Commissioner’srecusalrequiredbasedon his friendshipsandexpartephonecalls). In

PioneerProcessing,Inc. v. EnvironmentalProtectionAgency, 102 Ill.2d 119, 140-44,

464N.E.2d238,248-50,79 Ill.Dec. 640,650-52(1984),the Illinois SupremeCourt held

thatwherethe contested-caseprovisionsoftheAdministrativeProcedureAct were

applicableto proceedingsbeforetheAgency,the Agency’s expartecommunications

with awastesite applicantmadetheAgency’sdecisionto issueapermitvoid without any

considerationofprejudice.

If it is recognizedthat the local siting authorityis really actingin aquasi-judicial

capacity,along line of authorityestablishesthatno suchactualprejudiceneedbe

•establishedandthat therealquestionis whethertherehasbeenan appearanceof

impropriety.

[T]he proprietyofthecontactdependson thenatureoftheadministrative
proceeding.Therearetwo basictypesofagencyactions: rulemaking
(quasi-legislative)andadjudication(quasi-adjudicative).. .

adjudicationcoverstheresolutionofdisputesbetweenspecificparties.
SokaogonChippewaCommunityv. Babbitt, 929 F.Supp.1165, 1174
(W.D. Wis. 1996),reconsideredin part, 961 F.Supp.1276(W.D. Wis.
1997).

Thus,althoughexpartecommunicationsarescrutinizedfor actualprejudicein quasi-

legislativeproceedings,in quasi-adjudicativemattersexpartecommunicationsare

condemnedwheretheyhavemerelycompromisedthe“appearanceof impartiality.”

Sokaogan,929 F.Suppat 1174. Thus, in quasi-judicialproceedings,partieschallenging

expartecommunications“haveprevailedevenwithoutshowingthat thepressurehad

actuallyinfluencedthe... decision.” D.C. FederationofCivic Associationsv. Volpe,
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459 F.2d 1231, 1246-47(D.C. Cir. 1971). Thatis because“[wjith regardtojudicial

decisionmaking,whetherby courtor agency,theappearanceofbiasorpressuremaybe

no lessobjectionablethanthereality.”~4. D.C. Federationmakesclearthat in quasi-

judicial mattersamereappearanceofimproprietywill requirereversal,whereasin quasi-

legislativematters“the testfor improperinterferencewaswhetherthe-congressional

actionactuallyaffectedthe decision.” PeterKiewit SonsCo.v. U.S.Army Corpsof

Engineers,714 F.2d 163, 169 (D.C. Cir. 1983)(emphasisoriginal). SeealsoPillsbury

Co. v. FederalTradeCommission,354 F.2d952, 964 (
5

th Cir. 1966)(thosewho exercise

judicial functionmustbefreefrom externalinfluencesthat sacrifice“the appearanceof

impartiality”). In Jarrottv. Scrivener,225F.Supp.827,834-35(D.D.C. 1964),where

threeof the five zoningboardmembersweresecretlyinformedthathighly placed

governmentofficials desiredthat aforeignembassy’szoningapplicationbe denied,the

appearanceof improprietyalonerequireda rehearingeventhough“the Boardmembers

deniedbeinginfluencedby thesecontacts.” In otherwords,“fundamentalfairness”is not

aterm uniqueto local siting decisionsandis in fact“requiredby theFifth Amendment.”

Koniag, Inc. v. Andrus,580 F.2d601, 610(D.C. Cir. 1978)(letterfrom congressmanto

SecretaryoftheInterior “compromisedtheappearanceofthe Secretary’simpartiality”

andrequiredremandwithoutany showingofprejudice). SeealsoKlaeren. Permitting

Section39.2 hearingsto bepartiallypolitical andlegislativesimply cannotbesquared

with thebanon expartecommunicationsandremainconsistentwith thedueprocess

requirementsof theFifth Amendmentor consistentwith therights of thePetitionerunder

theFirst Amendment. If theproceedingsarelegislativeandpolitical, thebanon exparte

communicationsviolatesthePetitioner’sFirst Amendmentrights. Theconstitutional
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infirmity is exacerbatedif political pressureby opponentsis permittedunlessthe

Petitionercanmeetthenearlyimpossibleburdenofprovingactualprejudice.

C. The expartecommunicationsviolated fundamental fairness

An analysisofexpartecommunicationsor political pressure“must focuson the

nexusbetweenthepressureandthe actualdecisionmaker.”ATX, Inc. v. Departmentof

Transportation,41 F.3d 1522, 1527(D.C. Cir. 1994). Thenexusin theRochelle

proceedingis crystalclear-- two councilmembersimmediatelyannouncedthattheyhad

voted in accordancewith whattheyperceivedto be thewishesof theirconstituents,

stronglysuggestingthat theyhadnotmadethedecisionbasedon the evidence,buton

“public clamor.” In addition, theCCOCandotheropponentsengagedin an extensive,

post-filing lobbyingcampaign,makingpersonal,expartecontactswith Councilmembers

before,during andafterthesitinghearingto maketheirpolitical oppositionknown.

TheCCOCPresident,FrankBeardin,who satatcounseltablewith theCCOC’s

attorneyduringthehearing,contactedCouncilmanEdKissick on approximatelysix

occasionsafter the application wasfiled to expresstheCCOC’sopposition. Pet. Ex. 1,

p. 2 (InterrogatoryAnswer: “FrankBearden[sic] telephonedMr. Kissick atMr. Kissick’s

office on approximatelyone-halfdozenoccasionsafterthefiling of theapplication”).

Mr. Kissick attemptedto backoff thatadmission,claiminghewasno longersurejust

whenMr. Beardinhadcalledhim (Tr. 110-16& 119-20),and Mr. Beardinclaimed to

not remembermaking suchpost-filing callsbecausehe “knew thatwewerenot to talk to

them,” but thatMr. Kissick’s “memorymaybebetterthanmine.” Tr. 174. However,that

interrogatoryanswerconstitutesabindingjudicial admission(See,e.g.,Van’s Material

Co.v. DepartmentofRevenue,173 I1l.App.3d284,290, 527N.E.2d515, 518, 123
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Ill.Dec. 52, 55 (1stDist. 1988)),which couldnotbecontradictedattrial. See,e.g.,j~pjç~

EstateofRennick,181 Ill.2d 395, 406-07,692N.E.2d1150, 1156,229 Ill.Dec. 939, 945

(1998).

• Mr. BeardinalsotwicecontactedCouncilmanWendellColwill after the

application hadbee,,filed to expresstheCCOC’soppositionto siting. Tr. 128-29.

AlthoughMr. Colwill claimsthesamethingthat all theCouncil memberssay— thatthey

alwaystold peoplewho approachedthemtheycouldnotdiscusstheissue— therealpoint

is thattheCCOCregularlyflexedits political muscleaftertheapplicationhadbeenfiled

andbefore,duringandafterthehearing.TheCCOCencouragedsuchexpartecontacts,

organizinganextensiveletterwriting campaignwherebydozensof lettersweresentto

theCouncil membersexpressingoppositionto theexpansion.Pet. Ex. 4 (letterssavedby

CouncilmanAlan Hann)& Tr. 198-200.Duringaweekendrecessin thehearingMr.

Beardinwent to thehomesofCouncilmenBubik and Hannandpossiblyalsoto thoseof

Kissick and Colwill to askthemto view a videoheobviouslyfelt might influencethemto

vote againstthe siting. Tr. 193-96.

CouncilmanBubik savedthevideo (Pet.Ex. 14 & 15),admittingthathewas

approachedduring the hearingby theCCOCPresident,who askedhim to watchataped

televisionprogram,“Touchedby an Angel,” that wassupposedly“aboutlandfills.” Tr.

64. AlthoughMr. Beardindisingenuouslydeniesthathe providedthat videoto the

Council memberson aSundayduring a weekendrecessin thehearingto influencetheir

vote(Tr. 186),that is clearlynot true. Thetelevisionprogram,which wasairedon

Saturday,March 1, 2003,duringthehearing’sweekendrecess(Tr. 31-32), dramatizesthe

sametheme~ Pet. Ex. 20) that Mr. Beardinrepeatedlyusedin his manylettersto the
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editorofthe local newspaperexpressinghis oppositionto thelandfill. In his lettersto the

editor,Mr. BeardinarguedthattheCouncil shouldnot“sell yourchildren’sand

grandchildren’shealth” (PetitionerExhibit No. 11),that weare“entrustedby theLord

with a very small portionofthis Earthfor ashort time” andthattheCouncil shouldbe

moreconcernedaboutthegoodquality oflife for futuregenerations,not the“short term

greed”ofthehostfees(PetitionerExhibit No. 10).~

Thus,right iii themiddleofthe hearing(duringwhichMr. Beardinsat atcounsel

tableasthepresidentofaparty to theproceedings),Mr. Beardinmadecontactwith up to

fouroftheCouncil members(Tr. 183, 193-94)andofferedthemareligiously-oriented

videodramatizingpreciselyhispolitical argumentthat governmentshould worrymore

abouttheenvironmentandfuturegenerationsthanaboutthepotentialhost fees. Mr.

Beardin’sdenialthat hedid thatin orderto influencetheCouncil’svote is disingenuous.

Tr. 186. Mr. Beardindid not offer thevideo to MayorGingerichpreciselybecausehe

knew theMayor’s“stance”on thelandfill. Tr. 195-97. Pet. Ex 17 (Gingerichvotesfor

sitingapproval).ThatMr. Bubik chosenot to watchthevideo is not asimportantasthe

factthat theCCOC,apartyto theproceedings,initiatedexpartecontactswith Council

membersduring thehearingin orderto influencethedecisionpolitically andto remind

The bookmarkedDVD (Pet.Ex. 15) quickly revealsthattheCCOC Presidentwas clearlyattemptingto
dramatizethe themeofhis letters:

“The governmentoughtto bepaying moreattentionto topsoilerosion,industrialpollution, global
warming. Thesethingsare real,oceanlevels arerising, coralreefsaredisappearing.Oh,it’s happening
andwe knowit. No oneseemsto care.”

“Money isn’t the answerto everything.”
“You know therecomesa time ineverybody’slife whenyou haveto decidewhatis most

importantandit usuallyisn’tmoney.”
“You think this is aboutmoney. This isn’t aboutmoney. This is aboutthelivesof our

grandchildren. It’s aboutleavingthemaplanetwheretheycanlive healthylives. It’s aboutcreatinga
betterworld for all ofus, andit’s aboutdoingit beforeit is too late.”

“You havea responsibilityto think aboutthe futureofthis planet,butyou didn’t. You just thought
aboutthemoney.”

“So the futureof theworld is in your hands.”
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thosedecisionmakersofCCOC’s involvementand strong— evenreligious— beliefsin the

matter.Tr. 93-94. Notably,Mr. Bubik wasalsowarnedby anotherlocal merchantthatif

hevotedin favorofsitinghemightwell endup sitting alonein church. Tr. 146-47.

Anotherinappropriateexpartecommunication,whichthefactswould indicate

impactedMr. Bubik, wasKenRoeglingiving Mr. Bubik aMarch 16, 2003 (j.~,post-

hearingandpre-decision),article from a Floridanewspaperstatingunequivocallythat

landfill “liners meantto containleachateoftenfail overtime, allowing leachateto leak

out andcontaminatetheaquifer.” Pet.Ex. 8. After thedecisionMr. Bubik explainedto

Tom Hubertthat oneofthereasonshe hadvotedagainsttheexpansionwasbecausehe

hadseenthatarticle. Tr. 79. Thatpost-decisionalstatementis admissible,andit

indicatesthatCouncilmanBubik reliedon mattersdirectly contraryto the evidence.

Therewasutterlyno sworntestimonythat landfill liners leak,andthe only

testimonyin therecordwasexactlyto thecontrary. HydrogeologistStevenStanford

testifiedthathewasunaware“of anySubtitleD landfills anywherein the nationthathave

indicateddetectablereleases,and I am also awarethat thedeanof theCollegeof

Engineeringat theUniversityofIllinois hasindicatedthesamefinding onhisown.” Tr.

03303,p. 121. Thus,Mr. Bubik’s “impartiality might reasonablybequestioned”by an

objectiveobserver.Although thesamearticlewasmadepart ofthepublic comment

record,this documentcameto Mr. Bubik’s attentionbecauseofMr. Roeglin’sexparte

contact.

The Council engagedin utterlyno discussionofthe issues,neverconferredwith

one another,neverconferredwith theirlegal counsel,neverconferredwith the

environmentalconsultantsretainedby theCity to advisethem, andtheyissuedfindings
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on thevariouscriteriawithoutprovidingany reasonsfor thosefindings. ~ Resp.Ex. 5

(Minutesof4/24/03meeting);Pet.Ex. 17 (Transcript).5 Althoughsomecasesin this area

havesuggestedsuchprocedurepassesmuster(See.e.g.,B & B Hauling, 116 Ill.App.3d at

616, 451 N.E.2dat 577-78,71 Ill.Dec. at 609-10),thesecasespre-dateKlaeren.

Moreover,theirsuggestionis not appropriatewhereexpartepolitical pressureshave

beenapplied(and,basedupondecisionmakers’statements,apparentlyhavebeen

successful)andan appearanceofimproprietyexists,particularlywherethathasbeen

createdby an actualparty to theproceedings,suchasthe CCOC,who doesnot disclose

the contactsandunabashedlytreatsthewholeprocessaspolitical.

In ATX, for example,thedecisionmakerwasinsulatedfrom thecongressional

influence,he “issueda lengthyopinionbasedon theadministrativerecord”andhehad

notsuddenlyreversedcourseorreachedaweakly-supporteddeterminationfrom which

one“might infer that pressuredid influencethefinal decision.” 41 F.3dat 1529. In this

case;by contrast,the City’s counselandenvironmentalconsultantrecommendedthat the

Applicationbeapproved,andtheHearingOfficerrecommendedthattheApplicationbe

approved,but withoutany discussion,without anyexplanatoryopinion,without any

referenceto theadministrativerecordandwith an obviouslyerroneousfinding that

Criterion (ix) hadnotbeenmet, theCouncil simplyvoted“no” oncriteria asto which

therehadbeenno rebuttalevidence. Then,theCouncil memberspubliclyjustified their

decisionon thebasisofpurelypolitical “public clamor” considerations.This is not due

process.Underthesecircumstances,thereis aclearappearanceofimpropriety,andan

objectiveobserverwould questionwhethertheexpartecontacts“may” haveinfluenced

~With only five members,no two membersof theCouncilcouldhavemetaloneunderthe OpenMeetings
Act, andthis recordis devoidof anyCouncilmeetinginvolving anysuchconferralor discussion.
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thedecision.A siting decisionreachedin this mannershouldbereversedbecauseit

violatesdueprocessandis fundamentallyunfair.

In E&E Hauling,Inc. v. PCB,116 Ill.App.3d 586, 607, 451 N.E.2d555, 571, 71

Ill.Dec. 587, 603 (2d Dist. 1983),afTd, 107 Ill.2d 33, 41 N.E.2d664, 89 Ill.Dec. 821

(1985),thecourtusedthe five-partinquiry set forth in PATCO v. FederalLabor

RelationsAuthority, 685 F.2d 547,564-65(D.C. Cir. 1982),to determine“whether,asa

resultofex partecommunications,the[local sitingauthority’s] decisionmakingprocess

wasirrevocablytaintedso asto maketheultimatejudgmentofthe[siting authority]

unfair.” Thatfive-part inquiryhasbeenutilizedby courtsandtheBoardeversince,and

theinquiryincludesconsiderationofgravity, influence,benefit,disclosureandwhether

vacatingthedecisionandremandingfor newproceedingswouldserveausefulpurpose.

116 Ill.App.3d at 607, 451 N.E.2dat751, 71 Ill.Dec. at 603.

Althoughthefive-part testis areasonableoutlineof thefactorsto beconsidered,

thePetitionerrespectfullysuggeststhat it hasbeenappliedincorrectlyin casessuchas

B&E HaulingandLandandLakesCo. v. RandolphCountyBoardofCommissioners,

PCB99-69(2000),in thatdecisionmakershavebeenimproperlypermittedto testify that

suchexpartecontactsdid not influencethemeventhoughthevictimsof suchcontacts

havebeenprecludedfrom proving theopposite.$~HearingBrief (HearingOfficer Bx.

1). ThePetitionerrespectfullyalsosuggeststhat, particularlyfollowing Klaeren,this is

an issueofdueprocess,andthe issuesofgravity,influence,benefit,disclosureanduseful

purposeshouldbeanalyzedunderan objectivestandard(~,withoutregardto the

subjectiveand self-servingopinionofthedecisionmakers)usingthe standardsnormally

appliedtojudgesorjurors subjectedto expartecommunications.Theissueis whether
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thecontacts“may” haveinfluencedtheultimatedecision,andthat shouldbeanalyzed

objectivelysimilar to the issueofwhethera“judge’s impartialitymight reasonablybe

questioned.”Illinois SupremeCourtRule63C(1).

With respectto the“gravity” ofthecommunication,it is certainlyrelevantthat

manyoftheexpartecommunicationsin this proceedingwereby aparty to the

proceedings— theCCOC. Similarly, theCCOCdirectlybenefitedfrom thoseexparte

contactsin that theywereableto persuadethecouncilto voteagainstthesiting

application,andthereis goodevidencethattheCouncildecidedthe issuebasednotupon

therecord,but upontheinfluenceofthat specialinterestgroup.

Also, thesecontactswerenotdiscloseduntil afterthehearing.JustasIllinois

SupremeRule63A(4)(a)(ii) requiresthat ajudgepromptly notify all partiesofthe

substanceof anyexpartecommunicationandallow an opportunityfor response,the

Council memberswhowereapproachedandthepartywho approachedthem,suchasthe

CCOC,shouldhaveimmediatelydisclosedsuchexpartecommunications.Seealso

Louisville GasandElectric Co. v. CommonwealthofKentucky,862 S.W.2d897, 901-02

(Ky.Ct. Apps. 1993) (parties’andPublicServiceCommissionmembers’“failure to

disclose”expartecontactsrequiredthat thedecisionbevacated).

In acasesuchasthis,whereaparty to theproceedingsmakesrepeated,

undisclosedefforts before,duringand afterthehearingto influencethedecisionthrough

improperexpartecommunications,andwheremembersoftheCouncil announcethat

theyhavevotedin accordancewith what theybelieveto be thatpolitical sentiment,there

is strongreasonto believethatthesiting processhasbeensubvertedandthat anewand

fairerhearingshouldbe required.Thosepersonswho avail themselvesoftheright to
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participatein theseproceedingsasparties~ theCCOC)shouldnot bepermittedto

usesuchtactics,particularlywhereit appears,ashere,thatthetacticsweresuccessful,

thatthewrongdoersbenefitedfrom theirconductandwherethedecisionmakersindicate

thatpolitical concernswere animportantbasisfor thedecision. ThePetitionerwas

deniedafundamentallyfair hearingbecauseofthosetactics.

D. The Council’s ex yartereconsiderationviolated fundamental fairness.

OnApril 24, 2003,thehearingendedwith afinal decisionby theCouncilto deny

theApplicationon thegroundsthat thePetitionerhad,amongotherthings,failedto meet

Criterion (ix). Fourdayslater,without noticeto thePetitioner,theCouncil reconsidered

its decisionandreversedits obviouslyerroneousfindingunderCriterion (ix) thatthesite

wasin aregulatedrechargezone. In addition,theCouncil purportedto imposespecial

conditionswhich it hadfailed to imposeatthetimeofits final decisionon April 24,

2003.

Thatreconsiderationof analreadyfinal decisionwasillegal andviolated

fundamentalfairnessin thattheCouncil’spurportedactionwasdesignedto correctan

obviouserror in thesiting decisionandto makeit appearasthoughtheCouncilhad

actuallybasedits decisionon therecordratherthanpolitical influence. Thetranscriptof

that subsequentApril 28 meeting(Pet.Ex. 19) setsforth theso-called“City’s Staff’s

Attorney’s” explanationasto why thesechangessupposedlyneededto be made:(1) the

Criterion (ix) errorwasevidentandmight resultin theBoard’sreversaloftheentire

decision(SeealsoPet.Ex. 22) and(2) if thedecisionwerereversed,theattorneythought

theCouncil should“conditionally” adopttheconditionstheCouncil’sstaffandHearing
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Officerhadrecommended— recommendationstheCouncil hadignoredjust astheyhad

ignoredtheirstaffsandHearingOfficer’s recommendationsthat sitingbeapproved.

Earlierthat samedayMr. Helstenhadcalledone ofthe in-houseattorneysfor the

Petitioner(butnot theattorneywho handledthesitingproceedingsandwascounselof

recordfor thePetitioner)andtoldhim thatMr. Helstenwasconcernedthat theclearly

erroneousfinding on Criterion (ix) couldcausethePCBto reversetheCouncil’sdecision

outrightand thathewould appearthat eveningto suggestthesechangesbutthatno

action couldbe taken by the councii until thefollowing Wednesday(April 3O~).Tr. 159

& Pet. Ex. 22.

Thepurportedreconsiderationon April 28 wasillegal becausealthoughaCouncil

mayreconsiderfinal action“at thesamemeeting,”it maynot do sooncethatmeeting

adjourns. “The City Council, uponadjournmentof its meeting,hasnopowerto

reconsiderits actionwheretherightsofotherpersonshaveintervened.”City ofKanakee

v. Small, 317 Ill. 55, 61-64,147N.E. 404, 407-408(1925). Seealso Ceresav. City of

Peru,133 Ill.App.2d 748, 754, 273 N.E.2d407,411 (3dDist. 1971)(motion to reconsider

maynot takeplaceat subsequentmeeting). Thesupposed“reconsideration”ofthe

decisionto imposeconditionsand to correcttheCriterion(ix) finding arefundamentally

unfairbecausetheyevinceaneffort to coverup andconcealwhat reallyhappened— the

Council, influencedby numerous,inappropriateundisclosedexpartecommunicationsby

aparty,soughtto give an appearanceoflegitimacyto its decisionwhich it did not

deserve.In effect, throughtheillegal reconsideration,theCouncil soughtto preventthe

Boardfrom ascertainingwhethertheexpartecommunicationshadresultedin actual

prejudiceto thePetitionerandtaintedthedecision.Thereconsideration,althoughwholly
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ineffective, is evidenceto be consideredby theBoardon theissueoffundamental

fairnessandprejudice. It wasdesignedto createanappearancethattheCouncil based

theirdecisionon therecord(anappearancewhich, asthetruerecordreflects,is not

correct),andthereconsiderationwasineffectivebecausethePetitioner’sright to show

that thedecisionwasbasedonpolitical pressure,not therecord,“had intervened.”

Village of NorthBarringtonv. Village ofLakeBarrington,8 Ill.App.3d 50, 52, 288

N.E.2d242, 244 (2d Dist. 1972)(whereannexationpetitioners’rightshadintervened,

Village couldnot reconsiderannexationordinance“at subsequentmeeting”).

III. The Council’s denial of siting was against the manifestweight of the evidence

TheCouncil foundthatthePetitionerhadfailed to provecompliancewith

Criterion (i) (need),Criterion (ii) (design,locationand operation),Criterion (iii)

(incompatibilityand effect onvalueof surroundingproperty),Criterion (vi) (traffic) and

Criterion (ix) (regulatedrechargezone).

WhentheBoardreviewsalocal siting decision,the scopeofreviewis to

determinewhetherthat decisionwasagainstthe“manifestweightoftheevidence.”Land

and LakesCo. v. PollutionControlBoard,319 Ill.App.3d 41, 48, 743N.B.2d. 188, 193,

252 Ill.Dec. 614, 619(3I(~Dist. 2000). A decisionis againstthemanifestweightofthe

evidenceif theoppositeresultis clearlyevident,plain or indisputablefrom areviewof

theevidence. LandandLakes,319Il1.App.3dat 53, 743 N.E.2dat 197, 252 Ill.Dec. at

623. “The provinceofthehearingbodyis to weightheevidence,resolveconflicts in

testimony,andassessthecredibility ofwitnesses.MerelybecausetheBoardcouldreach

a differentconclusion,is not sufficientto warrantreversal.” LoweTransfer,Inc. v.

CountyBoardofMcHenryCounty,PCB 03-221,pp. 8 & 22 (2003)(siting denialupheld
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basedon “abundanceofcontradictoryexperttestimony”). Where— asin this case— the

Petitionerhaspresentedaprirnafaciecaseon eachofthevariouscriteriabasedon the

unrebuttedtestimonyofimpressiveexpertwitnesses,a decisiondenyingsiting is clearly

againstthemanifestweightof theevidence.IndustrialFuels& Resources/Illinois,Inc. v.

Pollution ControlBoard,227 I11.App.3d533, 549, 592 N.E.2d148, 159, 169 Ill.Dec. 661,

672 (1st Dist. 1992) (sitingdenialreversedwherecity “did not offer contradictingor

impeachingevidenceto rebut” applicant’s“prima-facie showingasto eachcriterion”). In

this case,therewasutterlyno testimonyrebuttingthePetitioner’sprimafacieevidenceas

to any ofthecriteria,theonly conceivableexceptionbeingthetestimonyof theCCOC’s

hydrogeologistwho, althoughhe testifiedto certain“concerns” regardingthe“location”

elementofCriterion (ii) (Tr. 3/4 57, 78, 112, 158, 159 & 160, C7406,C7416B,C7456B-

57B), providedabsolutelyiio opinion asto whetherornot theExpansionwassolocated

asto protectthepublic health,safetyandwelfareunderCriterion (ii). Thus,therewas

actuallyno rebuttalasto Criterion(ii) either. TheCouncil’snegativedecisionon Criteria

(i), (ii), (iii), (vi) and (ix) wascontraryto therecommendationsofits environmental

consultants,contraryto therecommendationof theHearingOfficer and againstthe

manifestweightof theevidence.

CRITERION(i). NEED

Theonly witnesswho testifiedasto Criterion (i)6 wasMs. SherylSmithcalledby

thePetitioner. Ms. Smith,a solidwasteconsultantwith 20 yearsofexperiencein the

industry(Tr. 2/25 15-16,C6963-63A)whohasreviewedorpreparedneedreportsfor

6 Criterion (i) requiresthat theApplicantdemonstratethat “thefacility is necessaryto accommodatetire

wasteneedsoftheareait is iiitendedto serve.” 415 ILCS 5139.2(a)(i). All the Applicantneedsto showis
“that theproposedfacility is ‘expedient’or ‘reasonablyconvenient’vis-à-visthearea’swasteneeds,not that
it is “necessaryin absoluteterms.” E & EHauling, 116 Ill.App.3d at609, 451 N.E.2dat 573, 71 Ill.Dec. at
605.
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fifteenwastedisposalfacilities (Tr. 2/25 16-17,C6963A-64),determinedthat the

Expansionwasnecessaryto servethewasteneedsofits designatedservicearea. Tr. 2/25

33-34,C6972-72A. Theproposedserviceareaincludesthe21 northernmostcountiesin

Illinois comprisingtheAgency’sRegions1 and2. Tr. 2/25 22, C6966A; App. Bx. 44.

Ms. Smithdeterminedtheprojectedpopulationfor eachcountyin the servicearea

overtheprojected25 yearlife oftheExpansionfrom 2006to 2030. Tr. 2/25 20,

C6965A. Shethenreviewedthosecounties’solidwasteplansto determinetheexpected

perpersonwastegenerationrates,whichprovidedatotalwastegenerationnumberfor the

servicearea. Thatfigurewasreducedin accordancewith therecyclinggoalsfrom each

countyplanto “come up with thenetamountofwasterequiringdisposalfrom theservice

areaover the25-yearplanningperiod.” Tr. 2/25 20, C6965A. In additionto reducingthe

netwastegenerationfigureby therecyclinggoals,Ms. Smith’scalculationfurther(and

more conservatively)also reducedthat figure by a“wastecapturerate”basedon the

likelihoodthatthewastefrom anyspecificcountyin theserviceareawould actuallybe

disposedofat theExpansion.Tr. 2/25 24-25,C6967A-68. Thus,althoughher“broad

brush” approachpreliminarilysuggestedthat theserviceareawould havea capacity

shortfallof 123 million tons,Ms. Smithuseda“marketshareanalysis”to more

conservativelyassesswhethertherewasneedfor theExpansion.Tr. 2/25 24-26,

C6967A-68A.Usingthatmethodology,Ms. Smithdeterminedthatduringthe anticipated

life oftheExpansion,theserviceareawould actuallyhaveashortfallofbetween

17,360,954million tons and67,978,296million tonsofsolidwastedependingupon

whetheror not eachcountymetits recyclinggoal,the likelihood ofwhich, Ms. Smith
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concluded,was“not veryhigh.” Tr. 2/25 30-31,C6970A-71. Ms. Smith’scalculationof

this netcapacityshortfall is shownin App. Ex. 48. SeealsoA173.

Ms. Smithderivedthat shortfallby first calculatingnetwastegenerationof the

serviceareafor theanticipatedlife oftheExpansionand thendeterminingthepermitted

disposalcapacityavailableto theserviceareaasofJanuary1, 2006. Shedeterminedthat,

dependingon recycling,theserviceareawould generatebetween73.1 million and 123.7

million tonsof solidwaste. ~ App. Bx. 46 & A155.

Ms. Smiththenevaluatedthosedisposalfacilities availableto receivewastefrom

theserviceareain orderto ascertain“whetherthere’senoughcapacityat thosefacilities to

receivethewasterequiredto be disposedoffrom theserviceareaovertheplanning

period.” Tr. 2/25 20, C6965A. Facilitieswhichhavebeenplannedandlocally sitedneed

not beconsideredin determiningneedif theyhavenotyetbeenpermittedby theIBPA.

SeeTatev. Pollution ControlBoard, 188 Ill.App.3d 994, 1019-20,544N.E.2d1176,

1193-94,136 Ill.Dec. 401, 418-19(4thDist. 1989). Ms. Smith’s investigationindicated

that ofthe 37 disposalfacilities servicingtheservicearea(App. Ex. 47), morethanhalf

will beclosedby 2006whentheExpansionopens. Tr. 2/25 29, C6970. Theremaining

capacityofthoselandfills availableto theserviceareis only 55.8million tons,which

meanstheserviceareahasacapacityshortfallofbetween17,360,954tonsand

67,978,296tons(dependingon theachievementofrecyclinggoals). App. Ex. 48 & Tr.

2/25 30-31, C6970A-71. Ms. Smiththusconcludedthereis needfor theExpansion’s

capacityof 17,274,000tons(A130), particularlybecauseit is unlikely therecycling goals

would actuallybe achieved.
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In additionto theservicearea’scapacityshortfall,Ms. Smithalsobasedher

opinionofneedon thebasisthat theexisting facility will reachcapacityin 2006,that the

Expansionwill provideaminimumof20 yearsof capacityfor Ogle County, thattheuse

ofalternatefacilities (whichwill berequiredif theExpansionis not approved)will bea

morecostlyalternativefor theCity, thattheOgleCountyHostAgreementand Solid

WasteManagementPlanbothcontemplatetheeconomicbenefitsandenvironmental

safeguardsto beprovidedby theExpansionand acknowledgean expansionofthe

RochelleLandfill andthatthecapacityservingtheserviceareawill bedepletedby 2010.

Tr. 2/25 33-35,C6972-73. App. Ex. 49.

TheCouncil’sdeterminationthat thePetitionerfailed to proveneedis clearly

erroneousbecausetherewasutterlyno testimonyto thecontrary,andthearguments

madeby theattorneyfor theCCOCwere,astheCouncil’sHearingOfficer determined,

essentially“political.” HearingOfficerReport15. In essence,theCCOC’sattackon Ms.

Smith’sdeterminationofneedwastheirsuggestionthat

Ms. Smith’sopinion is basedon theassumptionthatno additionaldisposal
capacitywill comeon-lineduringthe life oftheproposedexpansionand
thattheOrchardHills hassufficientdisposalcapacityto disposeofOgle
County’swasteformorethan20 years. ccoc’sargument is more
political than legalasit contraveneswell establishedlegalprinciples.
HearingOfficerReport14-15(emphasisadded).

TheHearingOfficerdeterminedthat thePetitionerhad“successfullyprovencompliance

with Criterion 1” andrecommendedthat theCouncil find thatthe facilitywasnecessary

to accommodatethewasteneedsof theareait wasintendedto serve. HearingOfficer

Report17. Basically, theHearingOfficer notedcorrectlythat considerationofOgle

County’sneedalonewouldbeinappropriate“andwould resultin thereversalofany

specialconditionlimiting theserviceareaorareversalofthedenialofsiting.” Hearing
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OfficerReport15. In addition, theHearingOfficer correctlystatedthat “[c] ontraryto the

suggestionofCCOC,it is inappropriateto considerunpermittedcapacityin determining

the availabledisposalcapacity.” HearingOfficer Report16. Therewassimplyno basis

in therecordfor determiningthat thePetitionerhadfailed to proveneed,andtheCity

StaffAttorney(who now attemptsto defendtheCouncil’sdecision)alsoconcludedthat

the PetitionerhadsatisfiedCriterion (i). City StaffReport14. TheCouncil’sdecisionon

Criterion (i) wascontraryto theunrebuttedexperttestimonyestablishingneed,wasbased

onpolitical considerations,not evidence,is againstthemanifestweight ofthe evidence

andshouldbereversed.

CRITERION (ii). DESIGN,LOCATION AND OPERATION

ThePetitionercalledthreewitnesseswith respectto Criterion (u),7Mr. DanielL.

Zinnen,theengineerwho designedthelandfill, Mr. StevenStanford,thehydrogeologist

who investigatedtheSubjectSite,andMr. ClydeGelderloos,the landfill operator.Mr.

Zinnentestifiedto locationstandards,landfill designand theproposedplanofoperations

(alsorelevantto Criterionv). Mr. Stanfordtestifiedto locationfrom thestandpointof

hydrogeology,andMr. Gelderloosalsotestifiedregardingtheplanofoperations.There

wasno rebuttaltestimonyregardingthedesignandoperations,and,significantly, the

Council concludedthatthePetitionerhadprovencompliancewith Criterion (v) — planof

operations.Resp.Ex. 5. Thus, it is apparenttheCouncil basedits Criterion (ii) decision

on merelythehydrogeologyaspectofthelocationelementofthat criterion. Thatwas,

accordingto the Council’sHearingOfficer, the“real issue.” HearingOfficerReport21.

Criterion(ii) requiresthattheApplicantdemonstratethat “thefacility isso designed,locatedand
proposedto beoperatedthat thepublic health, safetyandwelfare will beprotected.” 415 ILCS
5139.2(a)(ii).
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In thatregard,theCCOCcalledonly onewitness,CharlesF. Norris, ahydrogeologist

who testifiedto “concerns”regardingthehydrogeology,but who, significantly,failed to

offer any opinion as to whetheror not there wascompliancewith criteriomi (‘ii,): Thus,

thePetitioner’sthreeexpertswereunrebuttedasto theiropinionsthat Criterion (ii) had

beenmet, andunderIndustrialFuelstheCouncil’sdecisionon thatcriterionwasagainst

themanifestweightoftheevidence.

(a) Design

Mr. Zinnenis a licensedprofessionalengineerin Illinois, Indiana,Wisconsinand

Michiganaswell asan Illinois professionallandsurveyorandhasworkedextensivelyin

the field ofenvironmentalandsolidwasteengineeringsince1985,havingworkedon

over 100 landfills andtransferstations. Tr. 2/25 132-35,C7022-23B.

After graduatingfrom theUniversity of Illinois with aBachelorof Sciencedegree

in agriculturalengineeringwith aconcentrationin soil andwaterconservation

engineering,Mr. Zinnenworkedwith severalconsultingengineeringfirms in thefield of

environmentalandsolid wasteengineering.Tr. 2/25 134, C7023. Since1998Mr.

Zinnenhasbeenwith WeaverBoosConsultants,Inc., andis currentlyaprincipal,

managingthe DownersGroveoffice with a staffofapproximately25 peopleincluding

fourprofessionalengineersandonelandsurveyor. Tr. 2/25 134-35,C7023-23B.

Mr. Zinnenis quite familiarwith theexisting facility, having first workedtherein

1993whenhewasemployedby Fothand VanDyke,whichhadbeenhiredby theCity of

Rochelleto studythefeasibilityofcontinuingtheRochelleLandfill operations.Tr. 2/25

136, C7024. Mr. ZmnnenalsoworkedfortheCity ofRochelleandfor thePetitioneron

the existingfacility from 1994 to 1998 in connectionwith thesignificantmodification
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permit allowing theconstructionofUnit 2, PhasesI and II. From 1998 to thepresentMr.

Zmnnenhascontinuedto work on theexisting facilitywhile at WeaverBoos. Mr. Zinnen

hadprimaryresponsibilityfor compilingthevariousexpertreportsinto thepresenteight

volumeApplication. Tr. 2/25 137,C7024B.

Mr. Zinnentestifiedthattheexisting facility wasoriginallypermittedin 1972,

beginningoperationson the80 acreparcelatthesoutheastquadrantofthe intersectionof

the UnionPacificRailroadandMulford Road. Theoriginaldisposalunit,Unit 1, is the

easterly-most31 acresofthat 80 acresiteandis depictedApp. Ex. 82. Unit I wasbuilt

without anylineror leachatecollectionandremovalsystem.Tr. 2/25 138, C7025.

Unit 2 is a27 acresitedevelopedunderthemodernSubtitleD landfill regulations

and includesacompositelinersystemandaleachatecollectionandremovalsystem.

Unit 2 is thewesterly-most27 acresoftheexisting facility andis separatedfrom Unit 1

by anarrow“separationzone”knownasUnit 3. Tr. 2/25 138-39,C7025-25B. Unit 3 is

basicallyaFrenchdrain intendedto interceptanygroundwaterimpactedby thewaste

from Unit 1 sothatit canbe collectedbeforeit getstO thenewUnit 2 area. Tr. 2/25 139,

C7025B. As partofthe Expansion,thePetitionerhasproposedto exhumethewastein

theold, unlinedUnit 1 andto relocateit in thenew,linedExpansion.Tr. 2/25 139-140,

C7025B-26.

Mr. Zmnnentestifiedin detailasto thedesignofthe landfill, concludingthatthe

Expansionis sodesignedthat thepublic health,safetyandwelfarewill beprotectedif the

Expansionis permitted. Tr. 2/25 182, C7047. Mr. Zinnentestifiedthat thepurposeof a

landfill is to provideforthepermanentdisposalofwastein amannerthat“minimizes the

potentialreleaseofcontaminantsto theenvironment.”Tr. 2/25 146, C7029. Thatis done

29



by designingthelandfill sothatit includes“engineeredcontrolsystems.”A342 & Tr.

2/25 146 & 162, C7029 & C7037. Thosesystemsincludethebottomcompositeliner

system(A342),the leachatecollectionanddisposalsystem(A350-53),thefinal cover

system(A361-63& App. Ex. 108),thelandfill gasmanagementsystem(A363-66&

App. Ex. 110)andthe stormwatermanagementsystem. A366-68& App. Bx. 111.

Usingphotographsto illustratehow alandfill is constructed(App. Exs. 88-107),

Mr. Zinnenexplainedhow all of thosesystemsaredesignedandconstructedpursuantto

rigorousquality controlstandards.SeeTr. 2/25 151-62, C7O31B-35B(liner); App. Ex.

100; Tr. 2/25 163-67,C7037B-39B& Tr. 2/25 218-220,C7064B-7065B(leachate

collectionandremovalsystemhavingfive daysstoragealthoughonly oneday required);

Tr. 2/25 168-70,C7040& App. Ex. 108 (final coversystem);Tr. 2/25 172, C7042 (gas

managementsystem);App. Ex. 111 & 112, A336-367& Tr. 2/25 174-77,C7043-44B

(stormwatermanagementsystemincludinginteriorsystemproviding152 acrefeetof

stormwaterstorageeventhoughthe 100-year,24 hourstormeventwould generateonly

90.4 acrefeet).8 Mr. Zinnenalsotestifiedthat his firm hadprovidedseveralother

“geotechnicalevaluations”regardingthe landfill, thedetailsofwhich aresetforth in the

Application. A345-50& Tr. 2/25 177-78,C7044B-7045.Underall ofthoseanalyses,

theExpansiondesign“met all ofthefactorsofsafetyrequiredby theregulations.” Tr.

2/25 178, C7045. Therewasno rebuttaltestimonyon this point.

(b) Location

8Manyaspectsof theproposedExpansionhavebeendesignedwell beyondwhatis requiredby the
minimumstatestandards.Thus,this interior drainagesystemhasbeendesignedwith anexcesssto~rage
capacityof 61 acrefeetoverwhatwouldberequiredfor the 100-year,24 hourstorm,the regulationsonly
requiringthatthedesignbe ableto handlethe25-year,24 hourstormevent. Tr. 2/25 176,C7044. This
interior drainagesystemprovidesmoredetentioncapacitythananyotherfacility Mr. Zinnenknows. Tr.
2/25 177,C7044B.
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Mr. Zinnen

Mr. Zmnnentestifiedthattherearethreedifferentkinds oflocationstandards--

naturalconditions,manmadeconditionsandnaturalconditionspotentiallyimpactingthe

landfill’s performance.Thefirst arestandardsmeantto minimizetheeffectthe landfill

mayhaveon anynearbynaturalconditions,suchassensitivenaturalareas,historic sites

(archeologicallyor architecturally),proximity to regulatedrechargezonesor solesource

aquifers,proximity to wild orscenicrivers, impacton endangeredspeciesorhabitatsand

proximity to anywaterquality managementarea. Tr. 2/25 142-43,C7027-27B.

In this regard,Mr. Zmnnentestifiedthattheonly regulatedrechargearea

designatedin Illinois is nearPeoriaandthat thereforetheExpansionmeetsCriterion (ix)

(Tr. 2/25 143, C7027B);thattheExpansionis not locatedin a 100-yearflood plain and

thatthereforetheExpansionalsomeetsCriterion (iv) (Tr. 2/25 145, C7028B);thatthe

Expansionimpactsno naturepreserve,naturalarea,historic site, wild orscenicriver (Tr.

2/25 142-43,C7027-27B),endangeredspeciesor habitatorwaterqualitymanagement

area. Tr. 2/25 143, C7027B. TheExpansionalsocomplieswith all applicablelocation

standardsinvolving manmadeconditions,suchassetbacksfrom dwellings,schoolsor

hospitals,distancefrom airports,setbacksfrom wells andscreeningby fencing,berms

andlandscapeplantings.Tr. 2/25 143-46,C7027B-7029.Thenearestmunicipalwell,

which is locatedin Creston,is approximately5,000feetfrom theExpansion,which is

approximatelyfive times furtherthanthemaximumsetback-zone-thatcouldbe appliedto

thatwell. Tr. 2/25 144, C7028. As far aslocationstandardsminimizingthepotential

effectsofnaturalfeatureson thelandfill’s performance(Tr. 2/25 145, C7028B),the

landfill is not locatedin the 100-yearflood plain (Tr. 2/25 145, C7028B),not within 200
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feetofan activefault, not in an areaofundergroundminesor karstfeaturesandnot

within a seismicimpactzone. Tr. 2/25 145, C7028B. Thus,Mr. Zinnentestifiedthathis

reviewoftheapplicablelocationstandardsindicatedthatthe Expansionmeetsorexceeds

all applicableregulatorylocationstandards.Tr. 2/25 145-46, C7028B-29. Therewasno

rebuttaltestimony.

Mr. Stanford

ThePetitionercalledMr. Stanford,ahydrogeologistemployedby WeaverBoos

Consultantsasaseniorprojectmanager,to testify regardingtheExpansion’slocation

from thestandpointoftheSubjectSite’s geologyandhydrogeology.Tr. 3/3 56,C7255B.

Mr Stanfordpreparedthreereportsfor theApplication. Thefirst is avoluminous

DescriptionoftheHydrogeology(A2008-3844)appearingin volumesIV andV ofthe

Application. Mr. Stanford’sGroundwaterImpactAssessment(“GIA”) (A3939-4590)

andGroundwaterMonitoringProgram(“GMP”) (A4591-696)comprisevolumeVI.

Sucha GIA andGMP areAgencyrequirementsandwill be reviewedby Agencyexperts

beforeanypermit is everissued,but thesearenot requiredaspartofa local siting

application. Nevertheless,theprimarycriticismofthe CCOChydrogeologistwas

regardingtheGIA and GMP — exactlythesamecriticism thatwitnessalwaysmakesin all

thesiting hearingsin whichhe is involved.

Mr. StanfordhasaBachelorofSciencedegreein geologyfrom Indiana

University, 1985,aswell asaMasterofSciencedegreein hydrogeologyand

geochemistryfrom PurdueUniversity, 1998. Tr. 3/3 57, ~7256. He is a licensed

professionalgeologistin theStatesofIllinois andIndiana. Tr. 3/3 57, C7256. Mr.

Stanfordhasworkedasanenvironmentalhydrogeologistformorethan 17 years,during
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thattime loggingover 15,000 feetof exploratoryborings,personallysupervisingthe

installationofmore than300 monitoringwells andinvestigatingthehydrogeologyof

dozensof facilities, includingmunicipalsolidwastelandfills, hazardouswastefacilities

andotherinstallations. Tr. 3/3 58,C7256B. Thoseinvestigationshaveincluded

geophysicalsurveys,hydraulictestingofaquifersandaquitardmaterials,theanalysisof

thousandsofsoil samplesandgroundwatersamples,groundwaterflow modelingand

transportmodeling. Tr. 3/3 58, C7256B. Mr. Stanfordhastaughtcollegelevelgeology

atPurdueUniversityandhadmentoredmorethan30 geologists,engineersand

environmentalscientistsonhundredsofconsultingassignments.Tr. 3/3 58, C7256B.

Mr. Stanfordconcluded,afteran extensivehydrogeologicalinvestigation,thatthe

SubjectSite“is anexcellentlocationfor a landfill asproposedby theapplicant”(Tr. 3/3

115, C7285B)and“that theproposedfacility is solocatedfrom ageologicand

hydrogeologicstandpointthat asrequiredby Criterion(ii) thepublic health,safetyand

welfarewill beprotectedwerethelandfill permitted.” Tr. 3/3 115-16,C7285B-86. Mr.

Stanfordexplainedtherewereseveralbasesfor thatopinion.

First, theSubjectSitehasthick and laterallycontinuousdepositsofthehighly

impermeableTiskilwa claytill, which “servesasan effectiveaquitardand separatesthe

baseofthelandfill from thetop oftheuppermostaquifer.” Tr. 3/3 116,C7286. Thattill

is aminimumof 20 feetthick underthebaseoftheproposedlandfill, andin manyplaces

it is in excessof 100 feetthick. Tr. 3/3 64, C7259B.

Thesecondbasisfor Mr. Stanford’sopinion is thattheuppermostaquiferis itself

separatedfrom the sandstoneaquiferby the lower dolomiteaquitardor the fine graintills

in ‘the bedrockvalley at thenorthcentralpartof theSubjectSite. Tr. 3/3 116, C7286.

33



Third, thedevelopmentofa landfill will reducethealreadylow ratesofverticalrecharge

andfurtherslow thealreadyslow ratesof groundwatermovement.Tr. 3/3 117, C7286B.

Fourth,becausethelandfill will be separatedfrom thelowersandstoneaquifer(which

servesasa regionalaquifer)by severalconfiningunits, therearemanyopportunitiesto

monitor for potentialreleasesbeforethesandstoneaquifercouldbe impactedby any leak

from thelandfill. Tr. 3/3 117, C7286B. Thus,Mr. Stanfordconcluded,theSubjectSite

is, “from ahydrogeologicalstandpoint. . an excellentlocationfor a landfill” (Tr. 3/3

117,C7286B)— thesitegeologyandhydrogeologybeingthemostfavorablehehadever

seenfor sucha facility. Tr. 3/3 132, C7294.

Mr. Stanfordexplainedtheinterrelationshipbetweenthehydrogeological

investigation,theG1A andtheGMP. Thehydrogeologicalinvestigationidentifiesthe

aquifersbeneaththesite. Tr. 3/3 60,C7257B. Basedon that information,theGIA

evaluatespotentialimpactsin eachaquifer(~,whatwouldhappento thoseaquifers—

andwhen— if leachateleakedfrom thelandfill). Tr. 3/3 60, C7257B. Basedon the

GIA, “the groundwatermonitoringprogramspecifiesanetworkofmonitoringwells to be

regularlytestedandanalyzedto checkfor evidenceofcontaminationat the locations

whereyou would first expectin theeventofarelease.” Tr. 3/3 60, C7257B.

In orderto conducthis hydrogeologicalinvestigation,Mr. Stanford,who was

alreadyfamiliarwith thegeologyof Illinois, conductedareviewofthe literature

availablefor theareaoftheSubjectSite, finding over30 usefulreportsandpublications

from theIllinois GeologicalSurvey,theIllinois StateWaterSurveyandtheUnitedStates

GeologicalSurvey. Tr. 3/3 61, C7258. In addition,becausetheSubjectSitehadalready

beenextensivelyinvestigatedby otherengineeringfirms andgeologists,Mr. Stanford
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hada greatdealofsitespecific information. Tr. 3/3 61, C7258. Mr. Stanfordtestifiedhe

“was impressedby boththequantityandthequalityofthedata” availableregardingthe

SubjectSite. Tr. 3/3 62, C7258B.

Preliminarilynotingthat thetopographyofthe areaslopesfrom eastto westso

thattheVillage ofCrestonto theeastoccupiesthehighground(App. Bx. 56),Mr.

Stanfordtestifiedthatsurfacewaterdrainedfrom eastto westandthat hewould expect

groundwaterto alsomovethatway. Tr. 3/3 63-64,C7259-59B. Thegeneralgeologyof

theareais depictedin App. Ex. 57. Mr. Stanfordexplainedthat thefirst formation

encounteredat theSubjectSiteconsistsofathick, “relatively impermeable”layerof clay

rich till knownas theTiskilwa formation. Tr. 3/3 64, C7259B. Thattill is 50-100feet

thick overmuchoftheSubjectSite(andwill beaminimumof 18 feetthick underthe.

baseof theproposedlandfill (Tr. 3/3 109, C7282B))and actsasanaquitardorconfining

unit throughwhich groundwaterwouldmove“only very slowly.” Tr. 3/3 65, C7260. At

thebaseof theTiskilwa formationin manyareasbeneaththeSubjectSite,.thereis a layer

ofsand,whichsits abovethefirst bedrockencounteredbeneathmostoftheSubjectSite,

which is thePlattevilledolomite. Tr. 3/3 64, C7259B. The upperportionofthe

Plattevilledolomiteis weatheredand“relativelypermeable,but at deeperdepthsthat

dolomiterock is unweathered,muchlesspermeableandbehaveslike anaquitard

restrictingthedownwardflow of groundwater.Tr. 3/3 65, C7260. Mr. Sanford

explainedthattheoverlyingsandsandtheupper,weatheredportionofthedolomite

togethercomprisetheSubjectSite’s “uppermostaquifer” (Tr. 3/3 88 & 99, C7272 &

C7277B),which is theappropriatefocusfor theGroundwaterMonitoring Program.Tm.

3/3 128, C7292. Beneaththeunweathereddolomiteaquitardlie theshaleandsandstone
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ofthe GlenwoodlSt.Peterformation,which comprisethetop halfofthemainregional

aquifer. Tr. 3/3 66-67,C7260B-61.

Mr. StanfordtestifiedtheSubjectSite’s geologywasdeterminedby drilling soil

boringall acrosstheSubjectSiteandkeepingboring logs andsamples.Thatprovidesa

pictureof thegeology,andthehydrogeologyis thendeterminedthroughseveralother

methods,includingcompletingsomeofthoseboringsasmonitoringwells. By

comparingthewaterlevelsorheadsof wells terminatingin thesameaquifer,apictureof

thehydrogeologyorgroundwaterflow emergesbecausewaterflows downhill. Tr. 3/3

68-69,C7261B-62. In additionto thedirectionofflow, onealsoneedsto knowtherate

offlow, andthat in turn dependsuponthegradient(i.e., theslopeoftheflow), the

permeabilityof thegeologicstrataandtheporosityofthematerial. Tr. 3/3 68-70,

C7261B-62B.

Mr. Stanfordtestifiedthata geologistrefersto the investigationofsubsurface

conditionsasthe “characterization”of asite— thedrilling andothereffortsput into

understandingthosesubsurfaceconditions. Tm. 3/3 71, C7263. Explainingthatthe

SubjectSitehadbeenthesubjectof 118boringsat 79 separatelocationsforming agrid

acrosstheSubjectSite(depictedin App. Ex. 58),Mr. Stanfordtestifiedthat hehadnever

seenasmanyboringsat anyproposedlandfill site. Tr. 3/3 71, C7263. Theavailable

data,which Mr. Stanfordverified for accuracyorgatheredanew, includednot only those

118 borings(62 advancedto thetop ofthebedrock,36 penetrating10 ormorefeetinto

thebedrockand7 advanced50 ormore feetinto thebedrock),but also 81 monitoring

wells, 144 soil samples,23 setsof waterlevel measurementsfrom May 1996through

July 2002,andnumerousfield andlaboratorytestsofpermeabilityorhydraulic
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conductivity, including 79 slug tests,36 packertestsand30 laboratorypermeabilitytests.

Tr. 3/3 80-81, C7267B-68. SeealsoApp. Exs. 60 & 61.

TheSubjectSitehadbeensothoroughlycharacterizedthatMr. Stanfordtestified

it was“most extensivesitecharacterization”hehadeverseen,far morethanis typical for

local landfill siting approvalapplicationandmuchmorethanwhat theAgencywould

requireevenfor a constructionpermit— an investigationthat“far exceededtheminimum

sitecharacterizationrequirementsin theStateofIllinois.” Tr. 3/3 82, C7268B. For

example,theAgencyrequiresaminimumof20 soil borings,whereasthe SubjectSitehas

118. Tr. 3/3 82, C7268B. TheAgencyonly requiresfourquarterlywaterlevel

measurements,whereastheSubjectSitehashad23 suchsetsofdata. Tr. 3/3 82,

C7268B. This additionaldatamerelyconfirmedMr. Stanford’spreliminaryopinionthat

theSubjectSitewouldbean excellentlocationfor a landfill. Tr. 3/3 79, C7267.

After assuringhimselfthatthecharacterizationdatafor theSubjectSitewas

adequate,Mr. Stanfordthenusedthatdatato assessthegeologyandhydrogeologyofthe

SubjectSite. Hestartedby preparingatopographicmapofthebedrocksurface(App. Ex.

62) from the62 borings advancedto thebedrock.Jr. 3/3 82-84,C7269-70.

Understandingthatbedrocktopographywasimportantbecausethebedrocksurfaceis the

maj orpart oftheuppermostaquifer,and“the shapeandstructureofthesurfaceis going

to havean influenceon thegroundwaterflow beneaththesite.” Tr. 3/3 84, C7270. Also,

one ofthe importantfeaturesofthatbedrocksurfacemapis thevalley in thenorth central

partoftheSubjectSite.

Usingthegrid of 118boringacrosstheSubjectSite(App. Ex. 58),Mr. Stanford

prepared14 crosssectionsoftheSubjectSite, A-A’ throughE-E’ runningeastandwest
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andF-F’ throughN-N’ runningnorthandsouth. A2148-61. Thosecrosssections,each

representinga slicethroughtheearthto showthesubsurfacegeology,weredonewith

10:1 verticalexaggeration,meaningthat in orderto bestillustratethegeologicalstrata,

thescaleis tentimesgreaterin theverticaldirection. Forthat reason,verticaldetails,

suchastheso-calledbedrockvalley,aregreatlyexaggerated.As shownon crosssection

B-B’ (App. Bx. 63), thetruescaledrawingat thebottomrevealsthatthebedrockvalley is

reallyjust a“broaddepressionin surfaceofthebedrock,”not asteepvalleyat all. Tr. 3/3

86, C7271.

Mr. Stanfordusedthreeof thecrosssections(B-B’, J-J’ andM-M’) to illustrate

thegeologyoftheSubjectSiteduring thehearing.Eachdepictsthe laterally continuous,

low permeabilityTiskilwa till at thetop oftheSubjectSitehavingathicknessof

generally50-100ormorefeet. App. Exs. 63-65. Tm. 3/3 85-86,92-94,C7270B-71,

C7274-75. OvermostoftheSubjectSite, thesubsurfaceis muchlike M-M’ (App. Ex.

65),which in turn is very muchlike the idealizedcrosssection(App. Bx. 57) thatMr.

Stanfordexpectedatthe SubjectSitebasedon theregionalgeology. Tr. 3/3 94, C7275.

Thebedrockvalley is somewhatdifferent,but overmostoftheSubjectSite,thegeology

consistsof50-100feetoftheTiskilwa clay,which overliesthesandsandweathered

surfaceofthedolomite(forming theuppermostaquiferofabout20-35feet),which

overlies3 5-75 feetofthe lowerdolomiteaquitard,which overlies200 feetofthe

GlenwoodlSt.Petersandstoneaquifer. App. Ex. 57. Thus,themajorityoftheSubject

Site lookslike crosssectionM-M’ with thebedrockforming “a relativelybroadplain”

under50-100feetofclay. Tr. 3/3 94-95,C7275-75B& App.Ex. 65.
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Mr. StanfordusedcrosssectionsB-B’ andJ-J’ to illustratethat small areaofthe

SubjectSiteoverthebedrockvalley, pointing out thatwherethedolomite is eroded

away,thePetitioneralreadyhasmonitoringwells in theGlenwood/St.PeterSandstone,

which is anexcellentplaceto monitorgroundwaterflow in theareaofthe bedrockvalley.

Tr. 3/3 88, C7272. CrosssectionJ-J’ illustratedanotherimportantrelationshipbetween

thelandfill designandthehydrogeologybecauseit reflectsanoutlineofthebaseofthe

landfill. App. Ex. 64. The shallow,morepermeablesandsandgravelsoftheso-called

Henryformationwill be largelyexcavatedduring thecourseoflandfill construction.Tr.

3/3 91-92, C7273B-74.

OncehavingdeterminedthegeologyoftheSubjectSite,Mr. Stanfordthen

preparedpotentiometricsurfacemapsofthewatertable, theuppermostaquiferandthe

Glenwood/St.Peterin orderto betterunderstandthehydrogeology.A2123-37(mapsof

waterlevel surfaceson four datesin 1999,2001 & 2002). Usingthepotentiometricmaps

for July 10, 2002(App. Bxs. 66-68),Mr. Stanfordtestifiedthatgroundwaterflow in the

shallowwatertablewasessentiallythesameassurfacewaterflow — from eastto west.

Tr. 3/3 98-99,C7277-77B. In theuppermostaquifertheflow correspondedto theridge

in thebedrockatthewesterlyportionof theSubjectSitewith groundwaterflowing in

basicallyall fourdirectionsfrom that highpoint. Tm. 3/3 100, C7278. Thesteepest

horizontalgradientswereinto thebedrockvalley, andthatmight indicatesome

connectionbetweentheuppermostaquiferandtheGlenwood/St.Petersandstonein the

areaofthevalley, butMr. Stanfordsaidthat alsomaybenothingmorethanthattheseals

ofthetwo wells at thatlocation(theG57well) arecrossconnected.Tm. 3/3 251-52,

C7353B. In anyevent,becauseofthepossibility ofconnectionbetweentheuppermost
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aquiferandtheGlenwood/St.Peter,Mr. Stanfordtestifiedhetook that possibilityinto

accountin performingthe GIA. Tm. 3/3 100, C7278B.

Thepotentiometricmapfor the Glenwood/StPeterwasnot areliableindicatorof

flow directionorgradient,accordingto Mr. Stanford,becausetherewereonly five wells

for theentiresite,andtheyarecompletedin differentgeologicunitsat dissimilar

elevations. Tr. 3/3 102, C7279. Therefore,all themapindicatedwasthatthe gradientsin

thatformationarerathershallow. Tr. 3/3 102-03,C7279-79B. Thus, in orderto

understandflow direction in that regionalaquifer,Mr. Stanfordlookedto amoreregional

view asreflectedin App. Ex. 69. Thatexhibit showstheresultsofthe 1995 Illinois

WaterSurveyanalysisofthewaterlevelsin theGlenwood/St.Peterwith theheadsatthe

Crestonmunicipalwells at about800 feetMSL andtheRochellewells to thewestabout

740 feetMSL. Thatstudyalsoindicatedthat thegroundwaterdivide (also depictedon

App. Ex. 69) was severalmileseastof Crestonwith waterto thewestof thatdivide

flowing to thewestin theGlenwoodlSt.Petersandstone.Tm. 3/3 103-04,C7279B-80. At

the SubjectSitethe headsin theGlenwoodlSt.Peterwells areat about780 feetMSL,

which is entirelyconsistentwith suchaneastto westflow (i.e., awayfrom theCreston

wells, not towardsthemassuggestedby theCCOC’switness,Mr. Norris). Tm. 3/3 104,

C7280.

Theothersignificantfactaboutthepotentiometricmapsis thatthey indicatea

downwardverticalgradientwith headlevelsgettinglower in thelower aquifers. Tr. 3/3

104-06,C7280-81. If theaquiferswereactuallyconnected(asMr. Norrishassuggested

(Tr. 3/4 82-83,C7418-18B)), therewould not bethreedifferentwatertables. Tr. 3/3

106, C7281. Thus,thepotentiometricsurfacemapsindicatethat theaquifersarein fact
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confined,not directlyconnectedto oneanotherandthat thedirectionofflow atthe

SubjectSite is downward,not upwardasis thecaseat somesites. Tr. 3/3 104-08,

C7280-82. Mr. Stanfordfurtherexplainedthatsimilar fluctuationsin watertablelevels

in thevariousaquifersdid not indicatedirecthydraulicconnectionbetweenthem(asMr.

Norris suggested),but werelikely justtheresultoftheresultof theweightofwaterand

theeffect ofthatpressureon lowerconfinedaquifers. Tm. 3/3 252, C7354. Otherlikely

causesofthatsimilar fluctuationin confinedaquiferswould includetheeffectof storage

andbarometricpressure.Tr. 3/3 252-53,C7354-54B.

Mr. Stanfordalsotestifiedthat hehadcalculatedtherateof flow horizontallyin

theuppermostaquifer,concludingthattheratehorizontallyis from 4 inchesto 4 feetper

year,which is from 12 to morethan200 times fasterthantheverticalflow rates. Tr. 3/3

108-10,C7282-83. Thatmakestheuppermostaquiferthebestformationto monitor

becauseanycontaminantsleakingfrom thelandfill wouldmovemorequickly laterally

thanvertically in thatformation. Tr. 3/3 109-10,C7282B-83. Mr. Stanfordalso did a

waterbalanceanalysisto checkhis calculationsagainstthe reportedrechargeratefor the

area,andthatconfirmedthat“water currentlymovesdownwardat avery slowrateat

approximatelyone-quarterofan inchperyear.” Tr. 3/3 114, C7285.

Mr. Stanfordthusconcludedthat theproposedExpansionis solocatedfrom a

geologicandhydrogeologicstandpointthatthepublichealth,safetyandwelfarewill be

protectedif theExpansionis permitted. Tm. 3/3 115-16,C7285B-86. Heproceededto

furtherconfirm thatopinionby performingtheGroundwaterImpactAssessmentor GIA.

The GIA is a conservativeanalysisperformedwith computermodelhigtodemonstratein

accordancewith Agencyrequirements,thatevenif the landfill doesleak,groundwater
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will not be impacted100 feet from thewasteboundaryfor at least100 yearsafter closure

of the landfill approximately28 yearsfrom now. Tr. 3/3 117-18,C7286B-87. Sucha

GIA is not requiredfor local siting approvalbut is anAgencyrequirementfor permitting

purposesandwasrequestedby thePetitionersoasto demonstrateto theCouncil the

safetyof the landfill’s geologicalandhydrogeologicallocation. Tr. 3/3 118, C7287B.

Mr. Stanfordusedthe computerprogramMigrateV9, theprogrammostcommonlyused

for Agencypermitapplications.Tm. 3/3 119-20,C7288-88B.

The GIA is requiredto usehighly conservativeassumptions.Forexample,the

Agencyrequiresnot only theassumptionthat the landfill leaks,but that it hadover 300

leaks. Thatis averyconservativeassumptionbecauseMr. Stanforddoesnot believethe

landfill will haveanyleaks. Heis unawareof anysuchlined,SubtitleD landfill leaking

anywherein theUnitedStates,whichtheDeanoftheUniversityofIllinois Engineering

Schoolalsorecentlyconfirmedto be thecase.Tr. 3/3 120-21, C7288-88B.

Mr. Stanfordalsoassumedthat therewould be one foot of leachateall acrossthe

landfill liner (Tr. 3/3 150 & 243,C7303 & C7349B)eventhoughtheliner is slopedso

that suchabuild-up couldnotactuallyoccurandeventhoughthe landfill hasa leachate

collectionandremovalsystem. Tr. 3/3 121, C7288B. Mr. Stanfordfurtherassumedthat

the leachatewould retainits full strengthfor 128 yearseventhoughit would actually

degradeinto carbondioxide andwater,“which arebothcompletelyinert.” Tr. 3/3 122-

23, C7289-89B. In therealworld, accordingto Mr. Stanford,if leachateactuallytook

200 hundredyearsto reachan aquifer, therewouldbebythat time“almostnothingleft of

it.” Tr. 3/3 253-54,C7354B-55. Mr. Stanfordfurtherignoredthebeneficialeffectsof
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retardation,which alsooccursin therealworld becausecontaminantsdo not actually

moveasquickly asthewater. Tr. 3/3 122,C7289.

TheGIA was furthermadeconservativeby treatingseveraloftheminor sand

seamsin theTiskilwa — seamswhichactuallyappearedto bediscontinuous-- as if they

wereactuallycontinuouspathwaysfor potentialcontaminantmigration. Tr. 3/3 123,

C7289B. In fact,in responseto questionsfrom theCity’s attorney,Mr~Stanfordagreed

that thepublishedliteratureindicatesthattheTiskilwa till is remarkablyuniformwith the

sandlensesbeingdiscontinuous,which is consistentwith Mr. Ziimen’s reported

observationsat theSubjectSite, includingwhathehasseenin openexcavationsthere.

Tm. 3/3 246-47,C7351-51B.

Althoughwhenthe landfill is constructed,it will significantlyreducetherecharge

to the SubjectSite andconsequentlyreducetheratesof lateral flow in theuppermost

aquifer,Mr. Stanford’sGIA assumedno suchreductionin theratesof groundwaterflow.

Tr. 3/3 123-24,C7289B-90. Also, eventhoughthelower dolomiteis aaquitard,Mr.

Stanford“modeledit muchmorelike an aquiferand afracturedoneat that.” Tr. 3/3 124,

C7290. Finally, becauseof theconservativemethodheusedto estimatevertical

dispersioncoefficients,the exaggeratedhorizontalflow rateincorporatedinto the GI.A

computermodelsimilarly exaggeratedtheverticaltransportofcontaminants.Tr. 3/3

124, C7290.

Despiteall thosehighly conservativeassumptions,Mr. Stanforddetermined

throughtheGIA’s initial or “baselineassessment”that therewouldbeno groundwater

impacton eithertheuppermostaquiferorthe lowersandstoneaquiferfor morethan100

yearsafterclosure. Tr. 3/3 125, C7290B. FarexceedingtheIllinois regulatory
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requirement,the GIA showedthat therewouldbe no impacton theuppermostaquifer for

morethan200yearsandno impacton the Glenwood/St.Peterfor morethan300 years.

Tr. 3/3 125-26,C7290B-91. Becausetherewill actuallybebothdegradationofthe

leachateaswell asrealworldretardation,Mr. Stanfordopinedthat this landfill would

neverimpactgroundwaterin theuppermostaquifer. Tr. 3/3 126, C7291. Thatmeans,

accordingto Mr. Stanford,that “this landfill is well-designedandit’s well-matchedto the

hydrogeologicconditionsat thesite.” Tr. 3/3 126, C7291.

In addition to thebaselineanalysis,Mr. Stanfordalsoperformeda“sensitivity

analysis,”runningthemodel92 additionaltimes. Thatconfirmedthattherewould beno

impacton groundwaterquality anywherewithin theuppermostaquiferorthesandstone

aquiferfor atleastahundredyearsfollowing closure. It alsoconfirmedthat thesand,

depositswithin thetill togetherwith theuppermostaquiferconstitutethemost

appropriatefocusfor thegroundwatermonitoringprogram. Tr. 3/3 127-28,C7291B-92.

On thebasisoftheGIA, Mr. StanforddevelopedthatGroundwaterMonitoring Program

orGMP, a networkof 51 monitoringwellsencirclingtheSubjectSite (asdepictedin

App. Ex. 74), which will beregularlysampledandanalyzedto monitorfor potential

releasesfrom thelandfill. Tm. 3/3 128-29,C7292-92B.Mr. Stanfordnotedthat

groundwaterflow direction is subjectto the annualreviewandreportingandthat

adjustmentsto theplanmaybenecessaryovertime. Tm. 3/3 129-30,C7292B-93. Mr.

Stanford’sopinionis thatthe GMP, whichwill certainlybemodified andexpanded,will.

provide for the reliableprotectionof potentialreleasesfrom theproposedExpansion.Tr.

3/3 131,C7293B.
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Mr. Stanfordsummarizedwell his reasonsforbelievingthattheSubjectSite is an

excellentlocationfor theproposedExpansion:

ThesitegeologyandhydrogeologyarethemostfavorablethatI’ve ever
seenfor afacility like this. We havehereamongthedeepestdepositsof
low permeabilityandclaytill anywherein the StateofIllinois. The
groundwaterimpactassessmentincluding five separateconceptualmodels
supportedby 92 different sensitivityanalysesindicatesthatthe landfill
will complywith all of thegroundwaterprotectionrequirements.
Moreover,becausethe GIA indicatesno impactsanywherein the
uppermostaquifer let alonetheunderlyingsandstoneaquifer, the
groundwaterprotectionstandardis notonly metby theproposedfacility,
but far exceedsit. The hydrogeologyof the siteprovidesmany
opportunitiesfor monitoringbeforepotentialimpactscanreachthe
regionalsandstoneaquiferbelow. Finally, thesandstoneaquiferbelow is
separatedfrom thebaseofthe landfill by two aquitardunits, confining
units includingtheTiskilwa Till anddolomiteaquitard. Theproposed
RochelleMunicipalLandfill No. 2 expansionhasbeendesignedto take
advantageoftheexistinghydrogeologyandis therefbreprotectiveofthe
publichealth,safetyand welfare. Tr. 3/3 132-33,C7294-94B.

Mr. Norris offeredno opinionto rebutMr. Stanford’sopinionthattheExpansion

met Criterion (ii) andwouldprotectthepublic health,safetyandwelfare. In addition,the

CCOC’scross-examinationofMr. ZinnenandMr. Stanfordprovidedno impeachmentof

theirpositiveopinionsasto designandlocation.

Although theCCOC questionedgroundwaterimpactsin theUnit 3 Frenchdrain

alongtheuncertainUnit 1 wasteboundary(Tr. 3/470-72,C7412B-13B),suchimpacts

mightbeexpectedfrom suchan obsolete,unlinedarea(whichRWD essentiallyinherited

from theCity whenit took overRochelle’sexisting landfill -- Unit 1). Themoresalient

point is that thereis alreadyaSubtitleD landfill at theSubjectSite(Unit 2), which has

beenprovenprotectiveofthepublic health,safetyandwelfareasevidencedby both the

Agencypermit andthefactthatUnit 2 is not impactingUnit 3, which is in close

proximity. Tm. 3/4 70-73,C7412B-14. Obviously,theAgencyhasalreadyconcluded
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thatthis engineeringdesignandlocationmeettheapplicablestatestandards(asdo the

alreadyapprovedGroundwaterImpactAssessmentandGroundwaterMonitoring

Programrequiredfor Unit 2’spermit andoperation),andtheApplicationmerely

requestedanExpansion.Therewasno evidenceorsuggestionthat theExpansionwill be

anydifferent thanwhat theAgencyhasalreadypermittedin this locationorhowthe

Expansionareais anydifferentthantheUnit 2 area.

TheCCOCsuggestednumerousgenericobjectionsto thedesignandlocation--

that theHDPElinermaydeterioratein thepresenceof 100%solutionsofchemicals(far

in excessofnormalleachate)(Tr. 2/25 200-05& 286-87,C7055B-58& C7098B-99);

that thedesignonly meetsso-called“minimum” standards(Tr. 2/25 82 & 197, C6996B

& C7054);thatpartsofthefacility mayhavean inwardgradient(asif thatwerean

undesirablefeature,which is not true)(Tr. 2/25 195-97,C7053-54);that geotextile

cloggingofthe leachatecollectionsystemcouldbe aproblemeventhoughit is not (Tr.

2/25 209-12,C7060-61B);that animalsmight get into thefinal coverdrainpipeseven

thoughthepipesarescreenedto preventthat (Tr. 2/25 214, C7062B);that leachate

storagemightbe insufficient (Tm. 2/25 2 19-23,C7065-67)eventhoughRWDpropOsed

far morethanrequired(Tr. 2/25 177, C7044B);thatfoundationsoils might compress(Tr.

2/25 224-27,C7067B-69);that final covermightexperiencedifferential settlementand

requirerepairs(Tr. 2/25 227-33,C7069-72);or thatsmall amountsofhazardouswaste

mightbe disposedofby consumers(nailpolish,paint, etc.)astheyarein everylandfill

withoutmaterialimpact. Tr.2/25204-06& 241-43,C7057B-58B& C7076-77. Those

areall facile “objections”that couldbe leveledat any stateoftheart sanitarylandfill.

Noneofthesesupposedcross-examinationpointsimpeachedorrebuttedthePetitioner’s
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well- supportedexpertopinionsthattheproposedExpansionwassafefrom all

standpoints— design,location (includinghydrogeology)andproposedoperations.

Mr. Norris

Mr. Norris, ageologistwith Geo-Hydro,Inc., ofColorado,wastheonly witness

calledby theCCOC. Tr. 3/436-37& CCOCBx. 10, C7395B-96. AlthoughMr. Norris

testifiedto various“concerns”hehadwith thehydrogeology(Tr. 3/4 57, 78, 112, 158,

159 & 160, C7406,C7416B,C7456B-57B),heprovidedno opinion asto whetheror not

theExpansion wassolocatedastoprotectthepublic health, safetyandwelfareunder

criterioji (ii). Significantly, he agreedwith Mr. StanfordthattheSubjectSitehasbeen

extensivelycharacterized.Mr. Norris stated:

this sitehas-- for a landfill siteprobablyhasmorepiezometers,more
boringsmoreevenlyspacedacrossthesite thananyI believeI have
reviewed. Sothedataavailablefor characterizationis probablyasor
imiore extensiveherethami ofanyothersiteI haveseen.’Tr. 3/4 143-44,
C7449-49B(emphasisadded).

Theonly definiteopinionsMr. Norris did offer werethatthePetitioner’sGIA —

an analysisnotrequiredfor local siting approval(Tm. 3/3 118, C7287)— hadnot

accuratelymodeledexistingsiteconditions,thattheGIA hadnot “accuratelypredicted

postdevelopmentconditionsfor monitoringpurposes”(Tm. 3/466, C741 OB (emphasis

added)),thattheTiskilwa till did not offer thedegreeofprotectionpromisedby the

applicantandthat thePetitioner’sGMP would notbeableto monitorthepotentialescape

ofcontaminantsbecause“until the impactofthephysicalpresenceofthisproposedsite

is modelledyou can’t evenbeginthat exercisebecauseyou areworkingwith aflow

systemthat eventheapplicantacknowledgeswill besubjectto arechargeshadoweffect.”

Tr. 3/4 113-14,C7434-34B(emphasisadded). Mr. Norris alsosuggestedthatthe GIA
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showsthat thesitewill notmeettheperformancecriteriafor ammonia(Tr. 3/4 55-56,

C7405-05B),but hisclaim ignoresbasicchemistry. As explainedby Mr. Stanford,the

GIA predictsaconcentrationat agivenpoint in time, which is not additiveto background

concentrations.Tr. 3/3 156, C7306. Mixing two solutionsof0.5 mg/l will only increase

thevolume,not theconcentration.

In otherwords,Mr. Norris, whohashimselfneverperformedaGIA (Tr. 3/4 139-

40, C7447-47B),hasneversubmittedaGIA to theAgencyandhasneverevenusedthe

MigrateV9 computerprogram(Tm. 3/4 209-10,C7482-82B),9is suggestingthatMr.

Stanford’sGIA is flawedbecauseit supposedlydid not considerwhatwould happento

the flow ratesoncethelandfill wasactuallyconstructedbecauseofthat “recharge

shadow.” Mr. Stanford,who is familiar with theprogramandhasperformedGIA’s,

directly disputedthat, pointingout thatafterconstructiontherewill be lessrechargeand

that“both vertical andhorizontalratesofgroundwaterflow will beslowing down.” Tm.

3/3 123-24,C7289B-90(emphasisadded).Thus,whereasMr. Norris suggests“you can’t

evenbegin” to designa GMP until thereducedpost-constructionrechargehasbeen

modelled,Mr. Stanfordtestifiedthat GIA did conservativelymodel thatimpactby

retainingthefasterratesofflow (i.e., soonergroundwaterimpacts). Tr. 3/3 123-24,

C7289B-90.

As far astheTiskilwa till is concerned,Mr. Norris’ basisfor suggestingthat it

wasnot asimpermeableasrepresentedby thePetitionerwas(1) theR-107 monitoring

well, which is screenedin a sandlensandlocatedabout150-200feetfrom theedgeof

Unit 1, hasmethanegasimpacts,which supposedlycouldnot occurif theTiskilwa were

~Mr. NorrisacknowledgesthatMr. Stanfordis correctin stating(Tr.3/3 119,C7287B)thatMigrateV9 is
themostcommonlyusedGIA programacceptedby theAgency. Tr. 3/4209, C7482
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really asimpermeableastheApplicationsuggests(Tm. 3/4 74-78,C7414B-16B);’°9(2)

thesimilar seasonalwatertablefluctuationsin thetill andthelower aquifers(asreflected

by Mr. Norris’ hydrographs,which areCCOCBx. 11, NorrisJ-N) supposedly“requires

virtually aninstantaneousconnectionof flow betweenthosetwomaterials”(Tm. 3/4 82-

83,C7418B-19);and(3) at certainselectlocationstheverticalgradientis lowerbetween

theoverlyingtills andtheuppermostaquifer,which Mr. Norriscontends(erroneously)

canonlybeexplainedby achangein thewaterflux orhydraulicconductivity. Tr. 3/4 94,

C7424B.

Norris concededthattheR- 107 gasimpactis likely dueto nothingmorethanthat

Unit 1 andthat nearbywell areconnectedby thegranularor sandunit in which that well

is screened.Tr. 3/4 194-96,C7474B-75B. Thus,astheCouncil’sHearingOfficer

recognized,thatprovidesutterlyno basisfor suggestingthattheTiskilwa till is less

permeablethanset forth in theApplication. HearingOfficerReiort26. Mr. Norris

contendsthatthereis directhydraulic connectionbetweenthetill andtl1e uppermost

aquiferwhich is “likely” theresultoffracturesin thetill (Tr. 3/4 152-53,C7453B-54),

but thatobviouslyis not possiblebecause,asMr. Stanfordpointedout,if theunitswere

directly connected,therecouldnot be— asthereclearlyare threedistinctly different

watertables. Tm. 3/3 106, C7281. Thus,theCouncil’sHearingOfficeragreedthatMr.

Norris couldnot becorrecton this point. HearingOfficerReport27. Although

dismissingMr. Stanford’stestimonythatthefluctuationswerelikely dueto atmospheric

or weightpressureon confinedaquifersor storativityeffects(Tm. 3/3 252-53,C7354-

‘°TheApplicationstatesthat, accordingto theslugtests,theTiskilwatill hasageometricmeanhydraulic
conductivityof 1.4 x I 0~cm/sec,which is severalordersof magnitudelesspermeablethanthemost
permeableintra-till granularunits havingahydraulicconductivityof3.1 x 10~cm/sec. A2049.
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54B), Mr. Norris did vaguelyconcedethat “the ideathatit canbe relatedto differencesin

storativityis somethingthat canbepursued.” Tr. 3/4 82-83,C7418B-19.

Mr. Norris’ contentionthat lowerverticalgradientsat averyfew ofthe

monitoringwell nestssuggests“that thecharacteristicsofthe Tiskilwa till are

dramaticallydifferent thantheinterpretationsofthe applicant”(Tr.3/493, C7424)is an

unsubstantiatedhypothesis.Thereareanumberof differentreasonsthat thevertical

gradientin selectlocationscouldbe lower thanthe sitewide averagethathavenothingto

do with thehydraulicconductivityofthetill. Mr. Norris concedesthat a lowergradient

mayhavenothingto do with thehydraulic conductivityandthat his entireanalysisin this

regardmight bebasedon “erroneousdata.” (Tm. 3/4 94-95,C7424B-25). Mr. Norris only

implies thatthe lowerverticalgradient,in averyfew instancesamongstan enormous

amountof data,suggestsahigherhydraulicconductivity in theTiskilwa till than

presentedin theApplication. Heoffersno evidenceto verify hishypothesis.In fact,Mr.

Norris’ statementsthat theTiskilwa till is so porousasto allow instantaneousflow

throughouttheunit (Tr. 3/4 82-83,C7418B-19)wouldmeanthattheTiskilwa till would

form an aquifer,which, astheCouncil’sHearingOfficernoted,ignoresthevoluminous

amountsofdatacontainedin theApplicationandtranscriptsofthisproceedingthat

unquestionablyproveotherwise.HearingOfficer Report26. In fact, theTiskilwa till at

the siteis not consideredaPotableResourceGroundwaterby thestate(impaireddueto

low conductivity)(A2065),the averagehydraulicconductivityof the lower till is 1.4B-

06 cm/sec(A2184)and, aspointed outby theCity (Tm. 3/3 246, C7351),theIllinois

GeologicalSurveyhasnotedthat theTiskilwatill is “remarkablyuniform. . . anysand

lenseswouldbediscontinuous.”It is typical ofMr. Norris’ testimonythat hepicks out
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an extraneouspieceofdatafrom amuchlargerandcomprehensivedatasetto conjureup

ahypothesisthatcontradictstheoverwhelmingweightoftheevidence.

Mr. Norris’ testimonymustbeconsideredin thecontextofthe “puffing” ofhis

supposedqualifications,hiscompletelackofexperiencein actuallyperforminganyof

thework heis soquick to criticize andhis obviousbias. Mr. Norris, who lists in his

resumethe degree“Ph. D., Hydrogeology,all but dissertationcompleted,1992”has

apparentlybeenworkingon that degreefor 33 years(althoughheonly countsbackto

1987). Tr. 3/4 136-37,C7445B-46. Hewasonly licensedasageologistin thepast

coupleyears. Mr. Norris claimsin his resumethat hewasthe“ProjectManagerand

Hydrogeologistfor ageologicandhydrogeologicassessmentof aproposedregional

landfill in Will County,Illinois,” that he “documentednumerouserrorsin the

application”andthatthe“Application wasapprovedwith some56 modifications.”

CCOCBx. 10, Landfill Services.Althoughonemight assumeMm. Norris wasthe siting

authority’shydrogeologistresponsiblefor imposingthosenumerousmodifications,he

fails to mentionin theresumethatthesiting authorityactuallyrejectedhis testimony,

stating,amongotherthings,in theirFinalReport:

Dueto thelackof concreteevidenceand analysisbackingMr. Norris’s
claimsthecountydoesnotsupporthis view that theinterpretationofthe
hydrogeologicinvestigationfor theproposedsitewasperformed
incorrectly. Tm. 3/4 150, C7452B.

Mr. Norrishasneverdesignedalandfill. Tm. 3/4 138, C7446B. Hehasnever

operateda landfill. Tm. 3/4 138, C7446B. Mr. Norris hasneverperformeda

hydrogeologicalstudyfor thedevelopmentofa landfill. Tm. 3/4 138-39,C7446B-47.He

hasneverperformedaGIA, althoughMr. Norris considers“virtually everythingI do asa

hydrogeologistagroundwaterimpactassessment”(Tr. 3/4 139-40,C7447-47B— using
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theterm“groundwaterimpactassessment”somewhatmore looselythantheAgency. ~

35 Ill. Admin. CodeSection811.317(regulationsgoverningproceduresfor performinga

GroundwaterImpactAssessment).Hehasneverconducteda sitecharacterizationfor

proposeddevelopmentofa landfill. Tm. 3/4 140, C7447B. Mr. Norrishasnever

conductedfield permeabilityfor thepurposeofconductingahydrogeologicalevaluation

ofaproposedsolidwastelandfill. Tm. 3/4 144,C7449B. Hehasneverpreparedasiting

applicationto developasolid wastelandfill. Tm. 3/4 144, C7449B. Hehasnever

preparedanapplicationto theAgencyfor apermitto developasolid wastelandfill. Tr.

3/4 144-45,C7449B-50.

Mm. Norris alsoexhibitshis biasby giving nearlyidenticaltestimonyeverytime

hetestifies. Hehastestifiedin approximately12 Illinois siting applications,always

exceptonetime — WayneCounty— representingopponentsofthesiting andnearly

alwayscontendingthat theproposedgroundwatermonitoringwasinadequate.

Interestingly,atWayneCounty,thesingleinstancehedid not representanobjector,Mr.

Norrisfoundthegroundwatermonitoringprogramto beadequatebecausethelandfill

wasright on thebanksof astream,andany “leaksfrom thatlandfill would immediately

showup asseepsin springsaroundtheflanksoftheproperty.” Tr. 3/4 121-23,C7438-

38B. Otherthanthat siting, Mr. Norris hasneverseenan adequategroundwater

monitoringprogram. It hasbeenhis commoncomplaintagainstanysiting applicationin

which hehasbeeninvolved. Thus,Mr. Norris foundthegroundwatermonitoring

programto be inadequateatthefollowing sites:

• FultonCounty(Tr. 3/4 119-20,C7437-37B)
• Marion County(Tm. 3/4 124,C7439B)
• KankakeeCounty(Tr. 3/4 124, C7439B)
• McHenryCounty(Tm. 2/4 130-31,C7442B-43)
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• LaSalleCounty(Tr. 3/4 131-32,C7443-43B)
• EastPeoria(Tm. 3/4 132-33,C7443B-44)
• Will County(Tr. 3/4 133-34,C7444-44B)
• ColesCounty(Tm. 3/4 134, C7444B)
• OgleCounty(RWD’s 2000Application) (Tm. 3/4 134, C7444B)

Also, in eachofthesix casesin which Mr. Norris hastestifiedfor theCCOC’s

counsel,Mr. Mueller, in oppositionto asiting application,hehasfoundthegroundwater

monitoringprogramto beinadequate.Tr. 3/4 131-32,C7443-43B. Notably, in eachof

thosecasesMr. Norris alsotestifiedthatthesiting criteriawerenot met, somethinghe did

not do in this case,neveroffering any opinion asto whetheror not thisApplication

meetscriteriomi (ii). Tr. 3/4 131,C7443. Thus,theopinionsofMr. Zinnen,Mr. Stanford

andMr. Gelderloosstanduncontradicted.

Ultimately, Mr. Norris is equivocalaboutnearlyeverything,expressing

“concerns” ratherthanadefinitive opinionasto whetheror not theExpansionwill

actuallyimpactthepublichealth,safetyor welfare. A perfectexampleis howhe treats

thepotentialimpacton theCrestonmunicipalwells, which arescreenedin theSt. Peter

sandstoneaboutamile eastoftheSubjectSite. Despiteuncontradictedevidencethat

groundwaterin thataquiferis flowing from eastto westandthat theCrestonwells are

uphill from theSubjectSite (Tm. 3/3 103-04,C7279A-80& App. Ex. 69) andhis own

recognitionthatundersuchcircumstancesno landfill leakcouldeverreachtheCreston

wellsbecausetheywouldbe“upgradient”(Tm. 3/4 156-57,C7455B-56),Mr. Norris

neverthelesswaswilling to calculateatravel time of 169 yearsfor acontaminantto leave

thebottomofthelandfill andreachthosewells. Tr. 3/4 182-83,C7468B-69. Hedid that

basedon somedatahe thoughthe hadlooked atthetime Ofthe2000Applicationin

connectionwith this samelandfill eventhoughheknewtherewasaproblemwith that
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data(Tr. 3/4 179-81, C7467-68)andeventhoughhedid not knowonewayorthe other

whetherthosewellswereactuallyup gradientordowngradient. Tr. 3/4 159, C7457 (“I

do nothavethedatato saythat thepumpinglevelsin theCrestonwells arebelow thesite

headson-site). Similarly, Mr. Norris hasneveractuallyruntheMigrateV9 programto

seewhetherornot thePetitioner’sGIA modelwould fail. Tr. 3/4214, C7484B. Despite

thecavalierandambiguousclaim hemakesin CCOCBx. 11, Norris D, thatthe

“calculationfailed,” Mr. Norris admittedunderquestioningby the City Staffscounsel

that hehasno basisfor knowingonewayortheotherwhetherthe GIA modelwould fail.

Tr. 3/4 214, C7484B(“I don’t believeI testifiedthatit would fail”). Heapparentlyjust

wantedto leavethat impressionbut befree to backawayfrom it whenpressed.Mr.

Norris is theclassicmoving-targetwitness,neverbeingdefinitive, foreverexpressing.

“concerns”andalways,ashedid in this case,criticizing the groundwatermonitoring

program.

(c) Operation

With respectto theplanofoperations,thePetitionercalledtwo witnesses,one

beingMr. Zinnen,who testifiedto theoperatingplanhehaspreparedfor theExpansion,

andtheotherbeingMr. Gelderloos,who testifiedto day-to-dayoperations.That

testimonywasrelevantto bothCriterion (ii) aswell asCriterion(v). Significantly,the

Council concludedthat thePetitionerhadmetCriterion (v), andit is thushighly unlikely

theirnegativedecisionon Criterion (ii) hadanythingto do with operations.

Mr. Zinnen

Thelandfill operatingplanis setforth in writing andin substantialdetail in the

application(A1045-97)anddealswith litter control,odorcontrol,dustcontrol,mud
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tracking,vectorcontrol,noisecontrol, CQA plan,hoursofoperation,wasteplacement

procedures,daily cover,loadcheckingprocedures,landfill gasmonitoringprocedures

and groundwatermonitoringprocedures.App. Bx. 113 & Tr. 2/25 178-79,C7045-45B.

Closureandpost-closureplansarealsoproposedfor theExpansion.App. Ex. 114.

A1065-73& Tr. 2/25 180-82,C7046-47. Basedon Mr. Zmnnen’sinvolvementin the

design,theplanshehaspreparedfor theExpansionandtheinvestigationshehas

conducted,his opinion is thatthefacility is sodesigned,locatedandproposedto be

operatedthatits sitingwill protectthepublic health,safetyandwelfare. Tr. 2/25 183,

C7047B. Thattestimonywasnot impeachedorrebutted.

Mr. Gelderloos

Mr. Gelderloosalsotestifiedto day-to-dayoperations,bothwith respectto how

theExpansionis proposedto be operatedso that thepublichealth,safetyandwelfarewill

beprotectedunderCriterion(ii) andso asto minimize thedangerto thesurroundingarea

from fires, spillsandotheroperationalaccidentsunderCriterion 5. Tm. 2/26 32-33,

C7141B-42. Therewasno rebuttaltestimonyor impeachment,andthe Council found

compliancewith Criterion(v), indicatingtheirapparentsatisfactionwith the operations

elementofCriterion(ii).

Significantly, both theHearingOfficerandtheCity Staffalsoconcludedthatthe

Petitionerhaddemonstratedcompliancewith Criterion (ii). $~HearingOfficerReport

30; City StaffReport50. Theonly issueonwhich therewasrealdisputein thetestimony

hadto do with thehydrogeologyaspectofthe locationelement,and,astheHearing

Officer stated:

Therealissueinvolvesthetestimonyoftwo hydrogeologistsandthe
hydrogeologicsuitability ofthesite. StevenStanfordtestifiedforthe
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applicant.. . . CharlesNorris testified onbehalfofCCOC. Hearing
OfficerReport21-22

TheHearingOfficerwent on to statethatbecauseNorrisappeared“to beadvocating

from thewitnessstand”andbecauseofhis “frequently testifying for Mr. Mueller [the

CCOCattorney]in oppositionto Pollution ControlFacilities, frequentlyoffering

opinionsbasedon thesameorsimilargrounds”“Mr. Norris’ credibility is suspect.”

HearingOfficerReport22.

TheHearingOfficer agreedthat theCity Staffhad“preparedanexcellentlist

(with which I agree)andencapsulatingits weighingofthe[Stanford/Norris]testimony”

(HearingOfficerReport22-24)asfollows:

1. Both Mr. StanfordandMr. Norris agreethat the site is the most
throughlyinvestigatedsiteeitherhasencounteredfor the purposes
ofa landfill sitingapplication.

2. Mr. Stanfordconducteda GroundwaterImpactAssessmentand is
containedwithin Applicant’sExhibit #1.

3. A GroundwaterImpact Assessmentis not a requirementof the
Rochelle Siting Ordinance for an application of local siting
approval.

4. A GroundwaterImpact Assessmentis generally consideredthe
most rigorous performancestandard in regardsto groundwater
protectionfor facilitiesofthis nature.

5. The City determined the Groundwater Impact Assessment
contained within Applicant’s Exhibit #1 was conducted in a
mannerwhich is consistentin methodologywith that which has
historically been acceptable to the Illinois Environmental
ProtectionAgencyfor suchan assessment.

6. Mr. Stanfordtestifiedthat the resultsof the GroundwaterImpact
Assessmentindicate that groundwaterwill be protected’well in
excessoftheminimumIEPA standards.

7. Mr. Stanford testified that he has previously conducted
GroundwaterImpactAssessmentsfor submittalandreviewby the
IBPA for developmentssuchastheoneproposedin thiscase.

8. Mr. Norris testifiedhehasneverconductedaGroundwaterImpact
Assessmentsfor submittal and review by the JEPA for
developmentssuchasthe one proposein this case. Further,Mr.
Norris testified he has never utilized the software which was
utilized in the developmentthis assessment.
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9. Results of tritium and carbon dating analysis of groundwater
obtainedfrom the Crestonmunicipal waterwell, summarizedby
Mr. Keith Hackley, Ph.D. of the Illinois State Geologic Survey,
tend to support the claims of the applicantas to the rateof local
groundwaterrecharge.

10. The exhumationand relocationof disposalUnit #1 would afford
areagroundwaterthe samedegreeof protectionasdemonstrated
within theGroundwaterImpactAssessment.

The City Staff, representedby the samelawyersnow representingthe Council,

recommendedthat the City find that therehad beencompliancewith Criterion (ii) and

recommendedthe imposition of somespecialconditions. The Council’s determination,

arrivedat apparentlywithout any consultationwith ‘the City Staffor conferringwith one

another,is againstthe manifestweightofthe evidenceand evincesa completedisregard

of the evidenceand a capitulationto political pressurefrom the CCOC specialinterest

group. The Council’s decisionasto Criterion (ii) is againstthe manifestweight of the

evidenceand shouldbereversed.

CRITERION (iii). COMPATIBILITY AND PROPERTY VALUE

ThePetitionerpresentedtwo witnessesasto Criterion (ui),1’ Mr. J.Christopher

Lannert,a landscapearchitectandurbanplannerwho ownsThe LannertGroup,who

testifiedto compatibilitywith thesurroundingarea(Tr. 2/24 64, C6713),andPeterJ.

Poletti (Tr. 2/24 120, C6769),arealestateappraiserwho owns PolettiAssociates,Inc., a

realestateappraisalandconsultingfirm, who testifiedto theeffect on propertyvalues.

Mr. LannertandMr. Polettiweretheonly witnessesto testify regardingCriterion (iii),

andtheirtestimonywasunrebutted.

~ (iii) requiresthat the Applicantdemonstratethat “thefacility is locatedso asto minimize

incompatibilitywith thecharacterofthesurroundingareaand-to mnJi~iinize-tke-cffeet-o::-the-valueof
surroundingproperty.” 415 ILCS 5/39.2(a)(iii).
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Criterion(iii) requiresonly that theapplicantestablishthe facility be locatedto

minimize,not eliminate,the effectonsurroundingpropertyvalues.File v. D&L Landfill,

Inc., 219 Iii. App.3d897, 907-08,579N.B.2d1228, 1236, 162 Ill.Dec. 414, 422 (5th

Dist. 1991).Thelaw requiresonly that the locationminimize incompatibility andeffect

on propertyvalues,not guaranteethatno fluctuationwill result.Cluttsv. Beasley,185 Ill.

App.3d543, 547, 541 N.B.2d844, 846, 133 Ill.Dec. 633, 635 (5thDist. 1989). Criterion

(iii) doesnot requireproofthat theapplicantcanassurean odor-freefacility orroads

utterlydevoidofstraypapers.B & B Hauling, 116Ill.App.3d at 614, 451 N.E.2dat 576,

71 Ill.Dec. at 608. Few applicantscouldgainapprovalunderastandardsostrict..

This criteriononly requiresan applicantto demonstratemorethanminimal effortsto

reducethefacility’s incompatibility.File, 219 Ill.App. 3dat 907-08,579 N.B.2dat 1236,

162 Ill.Dec. at 422. An applicantmustdemonstratethatit hasdoneorwill do whatis

reasonablyfeasibleto minimize incompatibility. T.O.TA.L. v. City ofSalem,PCB96-

79, *21 (1996);WasteManagement,Inc. v. PollutionControlBoard, 123 Ill.App.3d

1075, 1090,463 N.E.2d969,980, 79 Ill.Dec. 415, 426 (2d Dist. 1984). Criterion (iii)

calls for thefacility to be locatedso asto “minimize” incompatibilitybut doesnot allow

rejectionsimplybecausetheremight besomereductionin value.A.R.F. Landfill, Inc. v.

LakeCounty,PCB 87-51,*20 (1987).

(a) Compatibility

Mr. Lannerttestifiedasto thecompatibilityoftheExpansionwith thecharacterof

the surroundingarea,which is thefirst partofCriterion (iii). As setforth in his resume

(App. Bx. 20),Mr. Lannertis aregisteredlandscapearchitectin theStateofIllinois and

haspracticedin thefield of landplanning,landscapearchitectureandcommunity
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consultingsincegraduatingfrom Michigan StateUniversitywith aBachelorofScience

in landscapearchitecture/urbanplanningin 1970. Tr. 2/2465-66,C6714-15. Thethree~

primaryareasofpracticeofTheLannertGrouparelandscapearchitecture,community

consultingand landplanning. Tr. 2/24 67-68,C67l6-l7. Sincefirst beingretainedby

WasteManagementin connectionwith theSettler’sHill landfill in 1978,Mr. Lannerthas

testifiedin over25 solidwastelandfill siting applicationsand in connectionwith the

siting ofadozentransferstations.Tr. 2/2468,C6717. All ofthoseinvolved minimizing

incompatibilitywith thecharacterofthesurroundingareaunderCriterion (iii). Tr. 2/24

68-69,C6717-l8.

In additionto beingaregisteredlandscapearchitectin theStateofIllinois, Mr.

Lannertis alsoamemberoftheAmericanPlanningAssociation,theUrbanLandInstitute

andtheAmericanSocietyofLandscapeArchitects. Hehasservedasa boardmember

andis PresidentoftheLandscapeArchitectureFoundation,and heis presentlyoneof

four boardmemberson theIllinois Departmentof ProfessionalRegulationBoard

regulatingconductof landscapearchitects.Tr. 2/2468-69,C6717-18. Mr. Laimert’s

written reportis containedin theApplication.A5058-102.

Mr. Lannert’smethodologyinvolved an evaluationoftheExpansionwith specific

attentionto landuseandzoningwithin approximatelyonemile oftheSubjectSite. He

consultedaerialphotographs,theCrestonZoningOrdinance,the Ogle County

AmendatoryZoningOrdinanceandComprehensivePlan,theOgleCountyAtlas andPlat

Book, theOgleCountySolidWasteManagementPlan,the Ogle CountyPollution

ControlFacility Siting Ordinance,theCity ofRochelleMunicipal CodeandtheCity of

RochelleComprehensivePlanincluding theZoningOrdinanceandrelateddocuments.
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A5064andTr. 2/2470-71, C6719-20. TheLannertGroup alsoconductedafield survey

with numerousfollow up field investigationsoftheSubjectSiteandits environs

throughoutMayandJuneof 1997with additionalsitevisits during theJanuary,February

andAugustof 1999aswell asJuneandJulyof2001 to updateportionsofthereport.

A5065.

Utilizing an aerialphotograph,whichhadbeenpreparedto showexisting landuse

andzoning(App. Ex. 3), Mr. Lannerttestifiedthatthe SubjectSite, approximately319

acresin size,hasanunderlyingzoningof1-2 GeneralIndustry. Most oftheproperty

surroundingthesite is usedfor farm fields andis zonedagricultural. Tm. 2/24 72, C6721.

The SubjectSite is situatedsouthand adjacentto theright-of-wayoftheUnion Pacific

Railroad,eastofMulford Roadandnorthof CrestonRoad. Immediatelyto thewestof

theSubjectSite is a largefingerof industrialpropertywithin thecorporatelimits of

Rochelle,andacrosstherailroadtracksto thenorth is a largetractofA-i Agricultural

District propertywhich is subjectto anannexationagreementwith theVillage. . Tr. 2/24

‘72, C6721. Approximately80 percentofthe landwithin aonemile radiusofthe Subject

Site is eitherusedorzonedfor agriculturalpurposes.Tm. 2/24 73, C6722. Another14 or

15 percentis usedorzonedfor industrialpurposes,andfor thatreasonMr. Lannert

concludesthat thecharacterofthesurroundingareais compatiblewith theproposed

Expansion.

Mr. Lannert’sreportcontainstwelve Off SiteAreaViews in orderto demonstrate

thecharacterofthesurroundingareafrom variousvantagepointsaroundtheSubjectSite.

Tr. 2/24 74, C6723& A5089-90. In orderto confirmhis opinionthat theExpansion

would becompatiblewith thesurroundingarea,Mr. Lannertalsoprepareda seriesof
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ComputerLandformModelswhich areessentiallybeforeandafterphotographsshowing,

with theuseofcomputermodeling,whattheSubjectSitewill look like oncethelandfill

is finished. Although all ofthoseviewsappearedin thereport,severalofthemwere

specificallydisplayedduringthehearing. App. Bxs. 8-15.

As thoseComputerLandformModelsconfirmed,althoughthe finishedExpansion

will rangein height from 70 to 130 feetovergrade,whenviewedfrom halfamile ora

mile away,it adequatelyblendsinto thesurrounding,undulatinglandandfencerows. Tm.

2/24 78, C6727. Accordingto Mr. Laimert,theExpansion“nestlesinto thehorizonvery

nicely.” Tr. 2/24 79, C6728.

TheLannertGroupalso prepareda landscapingplanfor this facility, which calls

for thetop to beplantedwith wild flower drifts, arelocatedentry,bermsalongthe

easterlyandsoutherlyboundariesandplantingsincludingoverstorytrees,evergreen

trees,ornamentaltreesaswell asshrubberymaterial. Tr. 2/24 81-82,C6730-31. Mr.

Lannertnotedthatthe30 to 40 foot landscapebermalongCrestonRoadis quite unique

in thatit is entirelyseparatefrom thelandfill itselfandis designedto screentheVillage

ofCrestonfrom thelandfill. Tm. 2/24 82-83,C6731-32. Theconstructionofthatberm

goeswell beyondthetypicalefforts to screena landfill. Tr. 2/24 83, C6732.

Mr. Lannert’sopinionis thattheproposedExpansionis compatiblewith the

characterofthesurroundingarea,andthebasesfor hisopinionarethat 80 percentofthe

surroundinglanduseis eitheragriculturaloropenspace,thenearestresidentialunit is

over 725 feetfrom thewasteboundaryand over520 feetfrom the SubjectSiteboundary,

that theexistingrailroadto thenorth andthesurroundingroadwaysto theeast,southand

westprovideadequatesetbackandbuffer for theExpansionandthatthe SubjectSiteis
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locatedin an1-2 GeneralIndustryzoningdistrictwhich specificallyprovidesfor landfills

asa specialuseandthatthefacility, asshownon thelandscapeplan,is properlyscreened

andbufferedfrom thesurroundingareaby bermsandplantings. Therewasno rebuttal

testimony.

(b) PropertyValue

Mr. Poletti testifiedregardingthesecondlegofCriterion (iii), which is whether

theExpansionis locatedsoasto minimizeany effecton thevalueofsurrounding

property. As setforth in his resume(App. Bx. 21),Mr. Poletti is anappraiseranda

memberoftheAppraisalInstitute,awardedtheMAI designationby thatorganization.

He is a CertifiedGeneralAppraiserin the StatesofIllinois, Missouri,Iowa,Tennessee,

KentuckyandIndiana,andsince1977hehasbeentheTownshipAssessorofCollinsville

Townshipin MadisonCounty,Illinois.

Mr. Poletti holdsaBachelorofSciencefrom theUniversityofIllinois, aMasters

Degreein Geographyfrom SouthernIllinois Universityin EdwardsvilleandaPh.D. in

AmericanStudiesfrom St. Louis University. Mr. Poletti hasappraisedvarioustypesof

property,primarily industrialandcommercial,andhasbeeninvolvedin Criterion (iii)

evaluationsaswell aslandfill evaluations,quarryevaluationsandthevaluationsof

numerousothertypesof commercialandindustrialdevelopmentsaswell- as-singlefamily

residences.Mr. Poletti hastaughtfor theAppraisalInstituteaswell asfor theIllinois

AssessmentInstitute. Tr. 2/24 120-21,C6769-70. -

Mr. Poletti hasworkedon approximately25 differentlandfills, includingsiting

proceedings,usuallyrepresentingapplicantsbut sometimesrepresentingsiting
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authorities. About 10 percentofhis businessorprofessionaltimeis devotedto solid

wastefacility sitingproceedings.

Mr. Poletti’s methodologyinvolves lookingat thesurroundingareaandthesite,

havingpersonalcontactormeetingswith local peopleaswell asrepresentativesofthe

Petitioner,examiningtransfersofpropertywithin thegeneralareaandreviewingthe

literatureaswell aspreviousstudieshehasdone. Tm. 2/24 124-25,C6773-74. His local

contactsin thiscaseinvolvedrealtors,theOgle CountySupervisorofAssessments,the

DementTownshipAssessorandtheRochelleAssessor.Tr. 2/24 124-25,C6673-74.

Mr. Poletti comparedthesalepricesofpropertieswithin atargetareain relatively

closeproximityto the landfill with thesalepricesin acontrolarea“that is consideredto

beazonewherepropertyvalueswouldnotbeaffected.” Tr. 2/24 128, C6777. In

making thecomparisonbetweenthecontrolarea,includingRochelle,whichMr. Poletti

felt would notbeaffectedby the landfill, andthetargetarea,includingCreston,which

Mr. Poletti felt wascloseenoughto theSubjectSite to potentiallybeaffected,Mr. Poletti

lookedattwo factors,appreciationratesandpricespersquarefoot. Tm. 2/24 129-31,

C6778-80. Hedid thatbecausehewantedto know bothhowfastpriceswerechanging

within thetargetareaversusthecontrolareaaswell asthepricepersquarefoot to seeif

therewasalreadyanimpactbetweenthetargetareaandthecontrolarea. Tm. 2/24 130-

31, C6779-80.

With respectto appreciationrates,Mr. Poletti found27 resaleswithin thecontrol

areaandfour resaleswithin thetargetarea. App. Ex. 29. Thetargetareaappreciation

ratewas7.2 percentper year,whereasthecontrolareawasonly 4.2 percentperyear.

App. Ex. 30: AlthoughMr. Polettiexpectedthattherateswouldbecomemore
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comparableovertime, thatstudy generallyshowedthatthereis “really no differencein

appreciationratesfor thecontrolareaversusthetargetarea.”Tr. 2/24 132, C6781.

In orderto comparepricesper squarefoot, Mr. Poletti attemptedto compare

similarproperties.Tr. 2/24 133-34,C6782-83. Therefore,he removedsalesinvolving

relatedpartiesorothernon-marketsituations,only consideredhousesconstructedsince

themid-i 95Os, excludedsaleson tractslargerthanfive acres,excludedhomeswith large

outbuildingsandexcludedbi-level or tn-levelhomes. All of thatwasdoneto ensurethat

thesquarefootagecomparisonwascomparingcomparableproperties.Within thetarget

areaMr. Poletti identified 10 sales,whereasthecontrolareahad80 sales. Theaverage

pricepersquarefoot in thetargetareawas$78.52,while thecontrolareapricepersquare

foot was$78.97. Tr. 2/24 136, C6785& App. Ex. 33. Mr. Poletti’s conclusion,after.

performinga statisticalanalysis,wasthat “therewasno differencein salespricebetween

propertieswithin thetargetarea.. . [and] thosewithin thecontrolarea.” Tr. 2/24 137,

C6786.

EvenafterMr. Polettihadmodifiedhis analysisto eliminatetwo outlying sales,

he still concludedtherewasno statisticallysignificantdifferencein salespricepersquare

foot betweenpropertiesin thetargetareaandpropertiesin thecontrolarea.App. Bx. 34.

Bothofthosestudiesdealtwith residentialpropertiesbecausehewasunableto

find any salesoffarm landor largerresidentialtractsin thetargetarea.However,from

similar studieshehadperformedin ColesCounty,Livingston County,Roxanna,and

Clinton, Illinois andWestSt. Louis County,Missouri,Mr. Poletti concludedthatneither

farmlandnor largerresidentialtractshaveanyapparentdifferencesin valueasaresultof
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beinglocatedneara landfill versusbeinglocatedsomedistanceaway. Tn. 2/24 138-39,

C6787-88& AS141-72.

Mr. Poletti alsonotedcertainanecdotalevidenceofno suchdifference,mostly

involving propertiesin closeproximity to theExpansionthathavesoldin recentyears.

For example,ahouseandtwo lots on CrestonRoadfacingthelandfill soldfor $143,000,

and thehousesubsequentlysold for $111.25persquarefoot in July 1999. Anotherhouse

nearthe landfill sold in March2000for $139,700or $72.01persquarefoot,which was

94%ofits askingprice.Tr. 2/24 141, C679O. TheRich’shouseverynearthe landfill

sold in Augustof2001 for $256,000or $102.40persquarefoot.

Mr. Poletti’s opinionis that theproposedExpansionis so locatedto minimizeany

impactsonpropertyvaluesin thesurroundingareas.

Both theCity StaffandtheHearingOfficer recommendedthat theCouncil find

thatthePetitionerhadmet Criterion (iii) establishingbothaminimizationof

incompatibilitywith thesurroundingareaand aminimizationoftheeffect on thevalueof

surroundingproperties.City StaffReport62;HearingOfficerReport36 & 38. The

Council’sdecisionto thecontraryevincesadisregardoftheevidenceandundoubtedly

resultsfrom thefactthat theCouncilmembersneverconferredwith theCity Stafforwith

eachotherandinsteadrelieduponexpartepolitical pressureby theCCOCto maketheir

decision.

CRITERION (vi). TRAFFIC PATTERNS

Thesixth Criterion’2 is whethertraffic patternsto orfrom theExpansionareso

designedasto minimize impacton existing traffic flows. Theissueis notwhetherthere

12 Criterion (vi) requiresthat theApplicantdemonstratethat “the traffic patternsto orfromn thefacility are
so designedas to minimize the impacton existingtraffic flows.” 415 ILCS 5/39.2(a)(vi).
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will be any negativeimpactbutwhetheranyimpacton traffic flow hasbeenminimized.

FairviewAreaTaskForcev. Illinois Pollution ControlBoard, 198 Ill.App.3d 541, 554,

555 N.B.2d 1178, 1187,144Ill.Dec. 659, 668 (3rdDist 1990). RWD calledonewitness,

traffic andtransportationengineerMichael A. Werthmann,to testify regardingCriterion

(vi), andhewastheonly witnessto testify regardingtraffic. Mr. Werthmaim’sreport

includedin theApplication(A5498-636)wassupplementedby hiswrittenresponsesto

traffic questionsraisedby hearingparticipant,SusanKivikko. App. Ex. 124. Therewas

no rebuttaltestimony.

Mr. Werthmannwasqualifiedasatraffic engineerand expert. Hehaspracticed

in thatprofessionfor the last13 yearssincegraduatingin 1989with aBachelorof

Sciencein Civil Engineeringfrom MichiganStateUniversity. He is presentlyapartner

andprincipal in thefirm ofKenig, Lindgren,O’Hama,Aboona,Inc., andhe is aregistered

professionalengineerin theStateof Illinois. Tm. 2/24 182-83,C6831-32. Mr.

Werthmannhasworkedon Criterion (vi) traffic studiesfor approximately10 to 12

landfills and10 to 12 wastetransferstations. Tm. 2/24 183, C6832. ‘Although hewasfirst

retainedby RWD to preparethetraffic study for this Application,hewas initially

involvedwith theRochelleLandfill becausehewashiredby the City in connectionwith

RWD’s 2000applicationto reviewthetraffic reporton behalfoftheCity. Tr. 2/24 92-

94, C674i-43. In orderto preparethetraffic study for this Application,Mr. Werthmann

collectedandreviewedagreatdealof informationanddata,contactinganumberof

people.Hereviewedtheprior application,thenewApplication,theRochelleZoning

Ordinanceandotherinformationregardingtheexisting landfill. Tm. 2/24 184, C6833.

He also spoketo officials with theIllinois DepartmentofTransportation,theOgle
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CountyHighwayDepartment,theDementTownshipRoadDistrict, various

representativesandofficials oftheCity, theCity Manager,theCity DirectorofPublic

Worksaswell asinterestedcitizensandtheCitizensAdvisoryCommitteeappointedby

theCouncil to reviewthelandfill. Tm. 2/24 184-85,C6833-34.

Mr. Werthmanninitially conductedafield investigation,driving theroadwaysand

understandingthe operatingcharacteristicsoftheroadwaysystem,visiting theSubject

Siteapproximately10 to 11 times. Tm. 2/24 185, C6834. Healsoinvestigatedhistorical

traffic counts,accidentdata,proposedroadwayimprovementsandproposed

developmentsin thearea,andhe spoketo officials to seeif themewereanyparticular

concernsregardingthelandfill or howthe existingroadwaysystemwasoperating. Tr.

2/24 186, C6835. Finally, Mr. Werthmanncollecteddata,includingweekdaymorning

and eveningpeakperiodtraffic countsat anumberofintersections,24 hourclassification

countson Illinois 38, agapstudyatthe intersectionofIllinois 38 andMulford Roadand

asurveyoftrainactivity alongtheUnionPacificRailroadto thenorth oftheSubjectSite.

Tr. 2/24 186, C6835.

Mr. Werthmanntestifiedthat the landfill is locatedsouthoftheUnionPacific

RailroadandeastofMulford RoadandnorthofCrestonRoad. Themajorroadwaysthat

will serveasaccessto theExpansioninclude1-88,1-39, Illinois 38, Mulford Roadand

CrestonRoad. 1-39is a north-southlimited accessfreewaywith a full accessinterchange

with 1-88 andIllinois 38. 1-39providestwo lanesin eachdirectionandis underthe

jurisdictionofIDOT andhasaweight limit of 80,000pounds. Tr. 2/24 187, C6836.

Illinois 38 is amajoreast-westarterialroadwhich, westof 1-39 is a four-lane

dividedroadwith apostedspeedlimited of45 mphthat is reducedasit approachesHwy
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251. It hasseparateleft handturn lanesat mostintersections.It is alsounderthe

jurisdictionofIDOT andalsohasaweightlimit of80,000pounds.Tr. 2/24 187, C6836.

Eastof1-39,Illinois 38 is a two-laneroadwith apostedspeedlimit of55 mph

that is reducedto 45 mph throughtheVillage ofCmeston. It is alsounderthejurisdiction

of IDOT andalsohasaweight limit of 80,000pounds.Tr. 2/24 187-88,C6836-37.

Mulford Roadis atwo-lane,north-southlocal roadwith anat-gradecrossingwith

theUnionPacificRailroadandan intersectionwith Illinois 38 aswell asCrestonRoad.

Mulford Roadis understopsign controlandhasaweight limit of73,280poundsandis

underthejurisdictionofDementTownshipwith theexceptionthat theportionsouthof

therailroadtracksis underthejurisdictionoftheCity. Tr. 2/24 188, C6837. Creston

Roadis a east-westlocal roadunderthejurisdictionoftheCity ofRochelleandhasa.

postedweightlimit of 73,280pounds.Tm. 2/24 188, C6837.

IDOT hasplansto improvetheMulfomdl38 intersection,includingwideningthe

intersectionby separateleft turn andright turn lanesonbothapproachesof Illinois 38

servicingMulford Road. In additionall fourradii atthe intersectionwiU bewidenedin

orderto accommodatetruck traffic. Tm. 2/24 188-89,C6837-38. IDOT’s intersection

design(App. Ex. 38) represents,accordingto Mr. Werthmann,a significantimprovement

to theoperationoftheintersectionbothfrom an efficiencyandsafetystandpoint.Tm.

2/24 189, C6838. IDOT plansto completethat projectin 2003.

As partofthe intersectiondesignproject,IDOT performedasightdistance

analysisalongIllinois 38 andMulford Roadand concludedthat thereis adequatesight

distancealongIllinois 38 50 that vehiclescanenterandexit out ofMulford Roadsafely

andefficiently from andonto Illinois 38. Tn. 2/24 189-90,C6838-39& App. Bx. 39.
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Mr. Werthmannalsotestifiedthat in connectionwith theExpansionthePetitioner

hasproposedto improveMulford Roadfrom 38 to thenewsiteaccessdrive, widening

theroadandupgradingtheroadto accommodate80,000poundtruck traffic. In addition,

attheMulfordJ38 intersectionRWD will widen thesouthapproachandprovidea

northboundto eastboundright turn lane. Tn. 2/24 190, C6839.

In orderto assessthetraffic impact,Mr. Werthmannconducteda traffic study,

performingpeakhourtraffic countson theroadwaysystemaroundtheSubjectSite. The

theoryis that if theExpansioncanaccommodatethepeakhouroftraffic, it can

accommodateit at anyothertime oftheday. Tm. 2/24 191, C6840. Thetraffic counts

wereconductedfor morningandeveningpeakhoursat four intersectionswithin the

vicinity oftheSubjectSite, includingIllinois 38 andMulford Road,Illinois 38 andtheI-

39 northboundramp, Illinois 38 andthe1-39southboundrampandMulford Roadandthe

existingaccessdrive. Tm. 2/24 192, C6841. Althoughpeakcountsarenormallyonly

conductedfrom 6 a.m.to 9 a.m. andfrom 3 p.m. to 6 p.m.,thosecountswereextended

becauseofconcernsexpressedby variousrepresentativesofthe community,andthe

countsfor this Expansionwereactuallyconductedfrom 6 a.m.to 10 a.m.andfrom 2 p.m.

to 6p.m. Tr. 2/24 192, C684i.

Thecountsat Mulford and38 wereconductedon fouroccasionseventhoughMr.

Werthmannnormallyonly conductssuchcountsononeoccasion.At the1-39rampsthe

countswereconductedon threeoccasions.Tm. 2/24 192, C6841. Also, becauseof

concernsaboutstudenttraffic to andfrom NorthernIllinois UniversityandKishwaukee

College,all but oneofthesecountswereconductedwhenbothschoolswerein session

and studentswerecommuting.Tr. 2/24 192-93,C6841-42. In orderto performthemost
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conservativeanalysis,eachofthetraffic countsconductedfor eachparticularmovement

wasbasedon thehighesttraffic countofall counts. Becauseissueswereraisedregarding

KishwaukeeCollege,countswerealsoconductedatMaltaRoadandIllinois 38 because

MaltaRoadservesasa mainaccessto KishwaukeeCollege. Mr. Werthmanndetermined

that approximatelythreequartersofthetraffic generatedby thecollegeis generatedfrom

theeasttowardsDeKaib, andonly about25 to 30 percentis generatedtowardsRochelle.

Tm. 2/24 193-94,C6842-43.

A 24-hourclassificationcounton Illinois 38 justwestofMulford Roadwas

conductedshowingthat Illinois 38 carries7,400vehiclesaday. Tn. 2/24 194, C6843.

Mr. Wertbmanntestifiedthat theUnion Pacific Railroadindicatesthattherailroadtrack

to thenorthoftheSubjectSitehasapproximately53 to 55 trainsa dayor about2 to 3

trainspenhour. Tn. 2/24 194, C6843. A surveywasconductedof traintraffic while the

landfill wasopenfrom 7 a.m.to 3:30 p.m. for threedifferentweeks. Thatalso

determinedthatabout2 or3 trainsperhourpassthe SubjectSiteon average,and

Mulford Roadis only closedfor approximately3 to 4 minuteswhenatrainpasses.Tr.

2/24 194-95,C6843-44. Accidentdatafor theareawascollectedfrom theIllinois

DepartmentofTransportationaswell astheOgle CountySheriffsDepartment,from

1993 to 2002,andit indicatedthat noneoftheroadwaysor intersectionsareexperiencing

anyhigh accidentpatterns.Tm. 2/24 195-96,C6844-45.

Mr. Werthmanntestifiedthat thedataavailablefor this traffic studywasmore

thanadequateandmorethantypical for whatis normallydonefor a siting application.

Tm. 2/24 196, C6845. Mr. Werthmann’sopinion is thattheexistingroadwaysystemis
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currentlyoperatingwell andefficiently, andthatvolumeson theroadwaysystemare

relatively low, particularlyconsideringthecapacityoftheexistingroadwaysystem.

If theExpansionis permitted,it is anticipatedthattraffic will increasefrom the

two basicmarketstheExpansionis expectedto serve. Thefirst is a local market

typically transportedto the landfill by singleunit packertrucks. The secondmarket

wouldbe thetransferstationmarketthat will bebroughtto the landfill in transfertrailers.

Tr. 2/24 197-98,C6846-47. As far aslocal wasteis concerned,Mr. Werthmann’sstudy

projectedthat approximately80 percentof it will travelto andfrom thesitealongIllinois

38, andabout20percentwill travel from thenorthonMulford Roadfrom thesouthon

Mulford Roadandon CrestonRoad. Tr. 2/24 198, C6847. Transfertrailerswill travelto

thefacility by theregionalroadwaysystems,including 1-88 and1-39. A majorityofthat

traffic will exit at theIllinois 38 interchange,travel eastto Mulford Roadandthensouth

to the landfill. Likewise,on thereturntrip it will comenorth on Mulford Roadandthen

weston Illinois 38 to 1-39. Tm. 2/24 198, C6847.

Although theExpansionis projectedto processan averageof 2,500tpd ofwaste,

to provideaconservativeanalysis,Mr. Werthmannlookedat a “max day” of3,500tpd,

which is approximately40 percentmorethantheanticipatedaverage.Tr. 2/24 199,

C6848. At 2,500 tpdthelandfill would generateapproximately171 inboundtruck trips

and 171 outboundtruck trips. Usingamaxdayof3,500 tpd, therewould be

approximately221 inboundtrips and221 outboundtrips. During thepeakhourthe

landfill would generate19 to 25 inboundtrips and19 to 25 outboundtrips in themorning

peakhourandabout10 to 15 inboundand 10 to 15 outboundtrips in theeveningpeak
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hour,dependingwhetherit is basedon afigure of2,500or 3,500tpd. Tr. 2/24 199-200,

C6848-49.

If the landfill weredesignedasasubdivisionofsingle family residencesonone

acrelots, thoseapproximately300 homeswould generateapproximately3,000trips a day

comparedto the350 to 440 tripstheExpansionmight generate.In essence,duringthe

peakhoursucha subdivisionwould generateapproximately300-tripsin onehour,which

is similar to what is beingprojectedfor theExpansionforthe entireday. Tr. 2/24200-

01, C6849-50.

Thestudy,takinginto accounttraffic by employeesandmaintenance,also

consideredambientfuturegrowthin thearea. Thus,Mr. Werthmannlookedattraffic

patternsin 2005,which is theprojectedopeningofthe landfill at full capacity,then 10

yearsafterthetraffic studywasconducted,which is 2012,andthen20 yearsout, which is

2022. Ambientgrowth wasconservativelyestimatedat 3 percentayeareventhough

IDOT only useda 1.75 percentincreasewhentheyconductedtheirrecentintersection

designstudy. Tn. 2/24 202, C6851.

For eachsuchyearor “assigmnent,”Mr. Werthmannanalyzedthetraffic to

determinewhethertheexistingroadwaysystemhadsufficientcapacityto safelyand

efficiently accommodatethetraffic generatedby the landfill andthefuturegrowthofthe

area. Thatinvestigationrevealedthat all of theseintersectionsandroadwaysectionshave

sufficientcapacitywith oneexception.Tr. 2/24 203, C6852. If the2022 traffic volumes

areeverrealized,the intersectionofthesouthboundrampsof 1-39andIllinois 38 is

projectedto operateat anunacceptablelevelof serviceduringthe eveningpeakhours. In

otherwords,traffic on thoserampswill haveto wait longerthanwhat is considered
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acceptable,and atthatpoint atraffic signalmightbe requiredat theramps. Tr. 2/24 204,

C6853. Mr. Werthmannstressedthattheneedfor suchatraffic signalwould notbe

generatedby thelandfill butratherwouldbegeneratedby theothergrowthin thearea

andtheexistingtraffic becausethe2022traffic volumesat thatintersectionindicatethat

the landfill will only accountfor onepercentofthattraffic.

Mr. Werthmannalso conductedagapstudyatthe intersectionof 38 andMulfond

Road,andhealsoconfirmedthattheIDOT sightdistanceanalysiswascorrect. That

meansthat thereis morethansufficient sight distanceatMulford Roadlooking both east

andwestalongIllinois 38 for traffic turning into andoutofMulford Road. Tn. 2/24205-

06, C6854-55. Thesightdistanceanalysiswasalso doneconservativelybased-on-a-62

mph speedeventhoughthepostedspeedis 55 mph.

The gapstudywasdoneto determinethenumberandlengthofgapswithin the

traffic streamto ensurethat thereareadequategapsfor traffic thatwould beenteringthe

traffic streamfrom a sideroadorcrossstreetsuchasMulford. Tr. 2/24206-07,C6855-

56. Thegapstudywasactuallyconductedtwice, oncein Julyof2001 andagainin

Septemberof2002andwasbasedon theInstituteofTransportationEngineersTraffic

EngineeringHandbook. Tm. 2/24206-07,C6855-56. Thatgapstudyindicatedthatthere

aremorethansufficientgapsto accommodatethetraffic thatwill be turninginto andout

ofMulford Roadfrom andto Illinois 38.

Mr. WerthmannalsotestifiedthatthePetitionermadeextensiveefforts to obtain

approvalfrom IDOT to installa traffic light, at RWD’s expense,atthe intersectionof

Mulford andIllinois 38. App.Bx. 40. Mr. Werthmannstatedthat it washis opinionthat

atraffic signalis notrequiredat that intersection,andDOT cameto thesameconclusion
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andwouldnot agreeto the installationofa light at thatintersectioneventhoughthe

Petitionerwaswilling to pay for it. Tm. 2/24 207-08,C6856-57.

Mr. Werthmannexplainedthat theimprovementsto the siteaccessareanother

majoradvantageofthepresentApplicationover theapplicationfiled by RWD in 2000.

Whereastheexistingaccessdriveis almostimmediatelysouthof therailroadtracks,the

newaccessdrive hasbeenrelocatedfurthersouthandwill beapproximately1,650 feet

from therailroadtracks. Tn. 2/24 209, C6858. In addition, thescalehouseofthefacility,

which is presentlylocatedverycloseto theentrance,will be relocatedover2,000feet

from Mulford Road,whichprovidesadditionalstackingfor vehicleswaiting to accessthe

scales.Tn. 2/24 209-210,C6858-59. In addition,becausetheentire2,000feetof access

drive will bepaved,thatprovidesamplerunoffdistanceto eliminatemudanddebrisfrom

trucktiresbeforetheyexit the landfill. Tn. 2/24210, C6859.

Basedon his traffic investigation,Mr. Werthmann’sopinionis thatthetraffic to

andfrom thefacility havebeendesignedto minimize theimpacton existing traffic flows.

Tr. 2/24211-12,C686O-61.

Again,both theCity StaffandtheHearingOfficer recommendedthattheCouncil

find thatthePetitionerhadprovencompliancewith Criterion (vi), bothsuggestingthe

impositionofcertainconditionssuchas:

Thefacility shouldnot acceptmorethananannualdaily averageof2,500
tonsofwastependaywith amaximumof 3,500tonson anygiven
operatingday (absentspecialwrittenconsentgivenby theCity to exceed
theselevelson alimited basisto addressemergencyor exigent
circumstances).HearingOfficerReport45.

SeealsoCity StaffReport77. . TheCouncil’sdecisionon thetraffic criterionis against

the manifestweightoftheevidenceandshouldbe reversed.
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CRITERION (ix). REGULATED RECHARGE AREA

Therewasno controversyregardingthe factthat thePetitionercomplieswith

Criterion (ix),’3 but theCouncil concludedthat criterionhadnotbeenmet. Mr. Ziimen

testifiedwithout contradictionor challengethattheonly regulatedrechargearea

designatedin Illinois’ is nearPeoriaandthatthereforetheExpansionmeetsCriterion (ix).

Tr. 2/25 143, C7027B.

The Council’sfinding that thePetitionerhadfailedto provecompliancewith

Criterion (ix) is probablythebestevidencethat theCouncil completelydisregardedthe

record,paidno attentionto theCity StaffsReportandentirelydisregardedtheHearing

Officer’s excellentreport. As theCity Staffset forth in its report:

Mm. DanielL. Zinnen,ofWeaverBoosstatedin his directtestimonythat
theproposedfacility will notbe locatedwithin aregulatedrechargearea,
astheonly regulatedrechargearealocatedwithin thestateofIllinois is
locatednearPeoria(Tr. 2/25 at 143, C7027B).Applicant’sExhibit #1 at
1392alsoidentifiesa letterfrom theIllinois EnvironmentalProtection
AgencydatedAugust29, 2001, which in effect supportsthewitnesses’
claim. No otherwitnessprovidedtestimonyon this criteria.

Baseduponourreviewoftherecordestablishedin this matter,andfurther
weightingtheClosingArgumentsandFindingsofFactproducedby both
theApplicant andConcernedCitizen’s, theCity believestheApplicant
hassatisfiedthis Criterion. City StaffReport83.

Obviously, theHearingOfficermadethesamefindingbecauseit wasundisputedthat

Criterion (ix) “doesnot applyto theproposedfacility.” HearingOfficerReport51.

13 Criterion(ix) requiresthat theApplicantdemonstratethat “:fthefaciiitywil beioi~atedwitirimrir

regulatedrechargearea,any applicablerequirementsspecified-by-the-Board-forsuchareashavebeem:
met.” 415 ILCS 5/39.2(a)(ix).
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Although theCouncilpurportedto reconsiderandrevisedthis obviouslyincorrect

finding, thatreconsiderationis anullity assetforth in thefundamentalfairnesssectionof

thisbrief. TheCouncil’s final decisionofApril 24, 2003,thatthePetitionerhadfailedto

provecompliancewith Criterion (ix) shouldbe reversed.

IV. Conclusion

ThePetitionerrespectfullyrequeststhattheBoardreversethedenialofsitingor,

alternatively,remandfor a newhearingbecauseofCouncil’sdenialof fundamental

fairness.

ROCHELLEWASTE DISPOSAL,L.L.C., Petitioner

BY: McGREEVY,JOHNSON& WILLIAMS, P.C.
Its Attorneys

By: ________________________
MichaelF. O’Brien
Oneofits attorneys

Michael F. O’Brien
McGreevy,Johnson& Williams, P.C.
6735VistagreenWay
P.O.Box 2903
Rockford,IL 61132
815/639-3700
815/639-9400(Fax)
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ATTORNEY’S CERTIFICATE OF SERVICE

Theundersigned,beingfirst duly sworn’on oath,deposeandsaythat I aman
attorneyandservedtheforegoinginstrumentuponthewithin named:

BradHalloran RichardPorter,Esq.
Illinois Pollution ControlBoard CharlesHelsten,Esq.
100 WestRandolphStreet Hinshaw& Culbertson
11thFloor 100 ParkAvenue
Chicago,IL 60601 Rockford,IL 61101

Email: rporter@hinshawlaw.com

Alan Cooper,Esq.
RochelleCity Attorney
400May Mart Drive
P.O.Box194
Rochelle,IL 61068

by sealingatrue andcorrectcopyofthesamein an envelope,addressedasshownabove,
with sufficientUnitedStatespostageandby depositingsaidenvelope,sosealedand
stamped,in theUnitedStatesMail at Rockford,Illinois, at or aboutthehourof..5
o’clockp.m.,onthe/~dayofJanuary,2004,andby emailingatrueandcorrect
courtesycop~of sameto RichardPorterto th~emailaddresssetforth above,at or about
thehourof...,L o’clock ~ on the/(f” dayofJanuary,2004.

Michael F. O’Brien

MichaelF. O’Brien
McGreevy,Johnson& Williams, P.C.
6735VistagreenWay
P.O. Box 2903
Rockfomd,IL 61132
815/639-3700
815/639-9400(Fax)
00345488.DOC
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